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Kent Centennial Celebration at Columbia Law School 


’ | ‘HE retirement umes Kent from the Chancellor- 
ship of New York and his return to Columbia as 
ng the beginning of 


rofessor of Law ] , marki 


se lectures tl in the famous Commen- 


Americat aw, taken as the occasion 
Columbia Uni- 
This 


recog- 


ries on 
Kent 

this year 

ide events in 

ns to the science of juris- 
at will 


rudence mark the year 


1923. The featur f the ‘bration at Columbia was 


he address of tl se ary of ite, the Honorable 


E. Hug! 


The Centent 


is opened by Bishop William 
The 
the 


the Supreme Court of New 


Manning, invocation. 

Honorable Edwat ‘inch, "98 Law, of 

Appellate Di 
rk, and Preside of the 


Law School, under the auspices of which the 


Alumni Association of 
a brief speech intro- 
Finch took as 
keynote of the 


ommentaries at 


Celebration was held, made 


lucing Secretar Judge 


his keynote, also the 
Centennial, th: 1otation f > ( 
3, “States, or bodies politic, are to be considered 
1s moral persons, having a public will, capable and 
free to do rig! much as they are 
ollections of i1 ual ach of whom carries 
vith him f community the 
and religion which 
Judge 

} 


he establishment of a perma- 


same binding 


ought to control his conduct in private life.” 


Finch then 
nent world court for the settlement of international 


disputes 


part, “Thus Kent created a 
1: 


doctrine to which public opinion may aspire in 
nations often 


account Since 


in wrongful ends, this doctrine 


holding natio1 


resort to war to atta 
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of Kent’s may yet become as potent in dissipating 
causes for war as Rousseau’s conception that ‘all 
men are born free and equal’ has been in elevating 
mankind.” 

Hon. Charles E. 
address, which will be found in another part of 


Hughes then delivered an 


this issue. 

Following the address a reception was ten- 
dered Secretary Hughes in Kent Hall, the building 
of the Law School, named for its famous professor. 
There were here exhibited a large collection of 
Kent’s law books presented by Edwin C. Kent 
great-grandson of the Chancellor. Many of these 
books illustrate the life-long habit of Kent to an- 
notate his books extensively. Manuscripts, pictures 
and other memorabilia connected with the life of 
Kent from his coming to Columbia in 1793 to his 
death in 1847 were also on exhibition. The Cen- 
tennial was attended by ten descendants of the former 
Chancellor, representatives of the bench and bar, mem- 
bers of Congress, city officials, the faculty, alumni and 
students of the Law School and their friends. 


Centralized Court Control at Cleveland, O. 


ECIDED steps in the direction of greater effi- 
5 ae in the administration of Justice are 
contained in the recent report of the Committee on 
Judiciary and Legal Reform of the Cleveland Bar 
Association. The committee reports that the Com- 
mon Pleas Court Chief Justice Bill, drawn by it 
and providing for centralized control and attendant 
efficiency, has at last become a law. After pro- 
viding for the designation of the first Chief Justice 
by the Common Pleas judges and the election of 
subsequent Chief Justices at the polls, the law 
proceeds to enumerate the powers that this official 
shall have. He is invested with general superin- 
tendence of the business of the court, shall classify 
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and distribute it among the judges and fix the vaca- 
tion of the judges, shall file an annual report show- 
ing the work performed by the court and each of 
the judges thereof. The judges of the court are 
to meet at least once a month and at such other 
times as the Chief Justice shall require, and to pre- 
scribe rules regulating the business of the court 
with a view of preventing delays and advancing 
Justice. Each Common Pleas judge at least once 
a month shall make a report in writing showing the 
duties performed by him, in such manner and form 
as the Chief Justice shall require 

The committee further reports that a_ bill 
drawn by it to provide for a thirteenth or alternate 
It is thought that 


juror was also enacted into law. 
juror will avoid 


“this provision for a thirteenth 
many mis-trials, save expense to taxpayers and to 
litigants, economize the time of attorneys and 
eliminate that uncertainty and anxiety which have 
always hitherto existed in important and lengthy 
trials arising from the ever-present possibility of 
the illness or the incapacity of a juror.” The com- 
mittee has also recommended to the Executive 
Committee of the Bar Association a plan to secure 
all the benefits arising from the appointment of a 
Public Defender without additional expense. The 
plan is for the Common Pleas judges to adopt a 
resolution to the effect that the members of the 
court sitting in the criminal branch in the cases 
authorized by certain code sections shall assign the 
defense a public defender designated by the Execu- 
tive Committee of the Bar Association. The County 
Commissioners would then fix the fees as they do 
now, but the expense to the county would be no 
greater, and could be considerably less, than the 
$30,000 spent on an average for the past few years 
as fees to assigned counsel. Moreover, this service 
would be centralized in one official responsible to 
the Bar Association and the Common Pleas court 
as well, and there would no doubt be a much higher 
degree of efficiency in the performance of it. The 
committee further reports that in the problem of 
the consolidation of the courts difficulties are pre- 
sented by possible constitutional restraint, “but 
we are of opinion that sooner or later by consti- 
tutional amendment or statutory amendment, or 
both, a way must be found to consolidate our 
courts, to make one body of judges, one set of clerks 
and officers, with the opportunity and duty of acting 
in co-ordination and co-operation under a super- 
vising head, with appropriate departmental and 
jurisdictional subdivision.” 


Memorial to Chief Justice White 
MOVEMENT has been begun in the section 


of Louisiana in which the late Chief Justice Ed- 
ward D. White was born to acquire and preserve 
as a memorial the dwelling in which he was born, 
along with a number of surrounding acres, which 
are to be ornamented and made into a park. The 
property in question is just five miles above Thibo- 
daux in Lafourche Parish. The JourNAt is indebted 
for this information to Mr. Francis L. Knobloch, 
a member of the American Bar Association, resid- 
ing in Thibodaux, who adds, the following observa- 
tions as to this interesting project: “The people 
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of this section have resolved that they will maz 
his birthplace. It would seem that the moveme: 
is worthy of note, of mention in the official publica 
tion, and that endorsement on the part of tl 
organization would come with fit and proper grace 


From a Lawyer to the Editors 


N his recent address before the American Societ 

of Newspaper Editors, which met in New York 
President John W. Davis of the Association put 
this very simple but illuminating question relat 
to the proposal to abridge or modify the power of 
the United States Supreme Court to declare an act 
of Congress unconstitutional: “I submit to yor 
this simple question: If congress should a 
law forbidding the newspapers of this country t 
publish any comment whatever of an unfavorabl 
or uncomplimentary character upon the speeche 
made on the floor of congress, under penal sanction, 
how many of the editors of. the United States 
would ask to have the Supreme Court unanimous 
before they should declare such a law in violation 
of the Constitution? And if congress in passing 
that law had passed it by a bare majority of a 
single vote, how many would demand that thers 
must be seven Supreme Court judges who disagree 
before an act of congress could be disapproved? Or 
if it had gone further and passed such a law in time 
of great personal passion, over the veto of the 
executive, how many would say that all the judges 
must concur before the act of the executive could 
be approved? We may with such propositions, my 
friends, preserve the form of constitutional govern 
ment but the substance will be gone, for with 
government, as with religions, the form often out 
lives the substance of the faith.” 


pass 


International Legal Courtesies 
RESIDENT William Guthrie, of the New York 
Bar Association, was in Paris in April and had 

a very flattering reception by the bar of that city 
M. Albert Salle, Batonnier of the Order of Parisian 
Advocates, the members of the Council of the organ- 
ization, distinguished members of the judiciary, and 
many well known lawyers were present at the affair 
Among the members of the council of the Order of 
Advocates who were presented was M. Raymond 
Poincaré, also president of the Council of Ministers. 
M. Salle greeted the distinguished guest in an address 
in which he recalled historic affinities which exist be- 
tween the two countries. Mr. Guthrie replied fittingly 
and his remarks were interrupted on several occasions 
by the enthusiastic applause of the auditors. Le Matin, 
Echo de Paris, and other Parisian journals reported 
the proceedings at considerable length 
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DEDICATION OF MEMORIAL TO CHIEF JUSTICE 
SALMON PORTLAND CHASE 





ican Bar Asso 
tished Jurist Bi: 
Cincinnati 


ught 


tery, 


el hief Justice of 
preme Court, sleeps today 
fitly commemorative of a 
reat life devoted to the 
block of granite, suitably 
nst a beautiful back- 

lize not only the 
a life but also that etern- 

rance in which the profes- 

its members who have 

and works. In a day of 

with affairs, the lawyers 

time through the Ameri- 

1 other associations, as well 

ration, to accomplish this 

reverence. The fact 

passed since the Chief Jus- 

ing Grove Cemetery, Cin- 

lication all the more signifi- 

and striking shows how surely the sense 
he man’s real greatness has persisted and con- 
1 itself in little the mere 
yf time avails t ilence the echo of “the foot- 


ti, renders tl 


men’s minds; how 


” 
+ 


ps of majestic ngs 
eiled May 30 with appropri- 
rove Cemetery, Cincin 


Che memorial 
ceremonies in oO ng ( 
in the presen f a large audience, brings to 
uccessful conclusion the work of the special 
mittee of tl iation appointed by former 
sident Cordenio A. Severance. The suggestion 
ling to the apy tment of that committee was 
le during the Cincinnati meeting of the Associ- 
nin 1921. Mr Iter George Smith, of Phila- 
hia, former’ President, at that time called at- 
tion to the fact t the grave of the late Chief 
He and Mr. Andrew 

natter and decided to bring 
Mr. Sev- 


ice was not marke 
lire discussed tl 
to the attentior the 
nee took it uy th his customary promptness 
| appointed a « mittee composed of Senator 
len P. Spencer rman, Andrew Squire and 

W. Mallor This committee held various 
etings to select suitable plans for the monument 

to raise the necessary funds. The details of 

work so successfully accomplished may well 
m part of the nanent record of this under 


ng, but cz 


new President 


1 


here 


int t ( rah en 
Perfect weather helped make the unveiling a 
ess from the ceremonial standpoint. Those in 
endance included majority of the members of 
Ohio Supreme ( rt, the U. S. Circuit Court 

the District Courts of Ohio, and 
the Bar of Ohio and ad- 
1 ing Justice William Howard 
ft delivered the main address of the occasion, 
iewing the life 1 services of Salmon P. Chase 
1 drawing some ferences very applicable to the 


1 


A 7 
ippeals, 
minent met 


states 
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iation Movement to Provide Suitable Monument for Grave of Distin- 
to Successful Conclusion by Ceremony at Spring Grove Ceme- 


Chief Justice Taft Reviews Life and Services of Predecessor— 
Large Gathering Witnesses Proceedings 


present time from the recital. Mr. Joseph Wilby, 
Chairman of the Cincinnati Bar Association Com- 
mittee, presided. In opening the proceedings, he 
called on Dr. Frank Nelson, who delivered a 
beautiful invocation in which he prayed that the 
land might be blessed “with men and women who, 
like him, believe in liberty for others as for them- 
selves, who are zealous for that self-controlled 
obedience to the law which alone can preserve our 
liberties.” Mr. Wilby then announced that President 
John W. Davis, of the American Bar Association, who 
had been expected to deliver the presentation address 
was unable to be present on account of illness, and that 
Mr. Guy W. Mallon of the special committe of the 
Association would act in his place. Mr. Mallon said: 
Presentation Address by Mr. Mallon 

“Ladies and Gentlemen: The American Bar As- 
sociation has fulfilled a neglected obligation long due 
to the memory of a great man. Salmon P. Chase 
held many posts of high honor in the governments of 
Ohio and of the United States, and rendered signal 
service to his state and to his country. For the greater 
part of the half century since his death his body has 
lain in this grave unmarked and almost unknown. 

“As a statesman he was a leader among that 
staunch crew, who under the inspired Lincoln, 
‘Our Captain,’ held the rudder true through storm 
and stress of civil war. As a lawyer he became 
Chief Justice of the United States at a time when 
clarity of vision and strength of purpose were de- 
manded of those who would vindicate the majesty 
of the law and render equal justice to all. : 

“We, the lawyers of the United States, acting 
through our national group, The American Bar 
\ssociation, have caused this monument to be 
erected upon his grave, to manifest our apprecia- 
tion of his character and our gratitude for the life 
which one of our fellows gave in service to his 
nation; and this we do, with full realization that 
we can add nothing to his fame, by panegyric or 
by memorial. Two thousand four hundred years 
ago, Pericles said of the great men of Greece: 

“*Their glory is not graven only on stone over 
their earth, but lives on far away, without visible 
symbol, woven into the stuff of other men’s lives.’ 

“Thus truly, as our civilization is founded upon 
law and justice. the virtue of the thoughts and 
acts of Salmon P. Chase brings daily sustenance to 
the life of every citizen of the United States. 

“The American Bar Association is proud of its 
opportunity to take part in the presentation of this 
monument. But to whom shall it be presented? 
Not to the Cincinnati Bar Association, except in 
so far as that group, by the fortunate circumstance 
of location, may be privileged to exercise a loving 
care in the preservation of the beautiful stone. 
Not, indeed, to the lawyers of the United States, 
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for that would be a presentation to ourselves. We 
might present it to those for whom Salmon P. 
Chase labored, those who are and will be the chief 
beneficiaries of the genius and strength which he 
gave unsparingly, the on-coming generations of 
loyal American citizens 

“But why should we not be 
adopt the beautiful thought of the 
whom I have named? 


emboldened to 
Grecian orator 


“This whole earth is the sepulchre of illus- 
the inscriptions on the col- 


trious men. Nor is it 
umns in their native soil alone that show their 
merit, but the memorial of them, better than all in- 
scriptions, in every foreign nation, deposited more 
durably in universal remembrance than on their own 
tombs.’ 

“The American Bar 
memorial to the spirit of mankind 

Mr. Wilby then read a letter from Mrs. William 
S. Hoyt, the sole surviving daughter of Salmon P. 
Chase, addressed to the Committee of the American 
Bar Association and the Committee of the Cincinnati 
Bar Association, in which she conveyed her apprecia- 
tion of this tribute to the memory of her father and 
expressed regret that her physical condition did not 
permit her to be present. 

Mr. Frank F. Dinsmore, president of the Cin 
cinnati Bar Association, then spoke as follows: 


Association this 


presents 


Mr. Dinsmore’s Address 


“Mr. President, Members of the Bar, Ladies 
and Gentlemen: To the American Bar Associa- 
tion I offer the thanks of the Cincinnati Bar As- 
sociation for the erection of this beautiful memorial 
to the life and character of one who was a distin- 
guished lawyer and citizen of our city. It is most 
appropriate that an organization of national extent 
and importance should be instrumental in preserving 
the memory and recalling the deeds of Salmon P. 
Chase. For his services were national in their scope 
and value and their effect has been felt in every part 
‘of our country. 

“Furthermore, it is most appropriate that an or- 
ganization of lawyers should remind us at this 
time of the life and works of this distinguished 
man. The great slavery issue which engaged his 
attention as a statesman has passed into history 
znd is no longer of vital importance. But the 


necessity for the maintenance of constitutior 
government and for the due administration of 
tice according to law, which engaged his 
as a lawyer and a judge, are vital subjects for « 
consideration and reflection. No more tl 
these lawyers can appreciate the fact that at t 
present time a spirit of unrest prevails 
principles and institutions long regarded as stal 
and permanent are now questioned and doubt 

“The American Bar Association has not be 
unmindful of these tendencies in our national lit 
and has undertaken the task of explaining again t 
the American people the fundamental principles 
American constitutional government, and the 
cessity for a clear understanding of those prin 
If changes are to be made, they 
preceded by a clear appreciation of the value of tl 
present forms of government, and a full discussior 
of any of the defects. Therefore, it to mé¢ 
it is not too much to say that there never was 
time in the history of our nation when the 
of the lawyer to promote a clear understanding 
American Constitutional government was 
vital than at the present time. 

“In the performance of this task these lawyers 
of the American Bar Association are qualified | 
education, observation and experience. But the ir 
spiration which comes from the great characters 
the past is helpful and sustaining, and the conten 
plation of the services of one who was Chief Justice 
of the United States will aid and support them 
the discharge of these important duties 

“Under the influence of the spirit of Salmon 
Chase and in the presence of his great successo! 
in the highest judicial office, this is a most aj 
propriate occasion for a body of law yers and 
citizens generally, to acknowledge their indebt 
ness to the fundamental principles of American 
constitutional and _ representative government, to 
renew their devotion to those principles, and to de 
termine that they shall be maintained in the pres 
ent, and transmitted to the future undimin- 
ished vigor. 

“Tt seems to me that these are sor 
sons that we should draw 
this day.” 

Chief Justice William Howard Taft then 
livered the address dedicating the monument 


servic 


one 


ples should 


seems 
dut 


mo 


with 


from the ceremonies 





Address of Chief Justice Taft 


HE American Bar Association performs an appro- 

priate and pleasing duty thus to perpetuate the 

memory of Chief Justice Chase in the city of 
his professional life. American lawyers are widely 
distributed through forty-eight States and are sepa- 
rated by their practice into as many different systems 
of courts. The only Court in which they all stand on 
an equality, and in which not only the Constitution and 
laws of the Nation, but also those of all the States, 
are enforced, is the Supreme Court of the United 
States. In that Court they all should feel equally at 
home. It is the only Court in the country of which 
this can be said. They do well then, as a national pro- 
fession, to preserve the name and confirm the great- 
ness of a man who by his nine years’ work as the head 
of that Court, left a deep and lasting mark upon our 
Federal constitutional law. 

Salmon Portland Chase was born in the rugged 
hills of New Hampshire, in January, 1808. He was 


one year older than Lincoln. An uncle, a missiona: 
Bishop of the Episcopal Church, brought him, when |! 
was but twelve years old, to Ohio, where he spent thr 
years at collegiate schools, one of them in Cincinnat 
Returning to New Hampshire, he entered Dartmouth 
in the junior year, and took his Bachelor’s degree 
1826, when he was but eighteen. He acquired his col 
legiate education by the hardest. He earned his way b) 
teaching in the long vacations. Before he was twent 
he went to Washington and became the Master of 
school. A year later he began the study of the law 
in the office of William Wirt, then Attorney General 
and remained in Washington until he came to tl 
Bar in 1830 

Chase’s preparation for the Bar was defective, but 
he had the benefit of three years’ sojourn in the 
Capital, where he saw and heard the great men of 
that day—Adams, Jackson, Webster, Clay, Wirt, Cal- 
houn, and the great Chief Justice. His intense and life- 
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long interest in governmental matters and in con- 
structive statesmanship received its primary impulse 
from these impressions and associations. In June, 
1830, he settled down in this city and entered that dis- 
ciplinary period in every lawyer's life when he is look- 
ing for business. In spite of his lack of application to 
the study of his profession in Washington, he had not 
lost his New England conscience, or his sense of re- 
sponsibility for the use of his time. He read much, 
He organized a Lyceum and delivered four lectures 
himself. He helped to launch a periodical. His intel- 
lect was constantly active. He did what most young 
lawyers haven’t the courage to do during his forced 
leisure. He devoted himself to hard professional work. 
He collated in useful form the statutes of Ohio, with 
annotations. It called forth the commendation of his 
grateful fellow members of the Bar, and of such 
authorities as Kent and Story. It included a history of 
the State. After its publication, he was able to make 
satisfactory professional partnerships, and for nearly 
twenty years he continued in the active practice of the 
commercial law. 

Chase was a serious-minded man. He was sin- 
cerely religious. He had the moral force and per- 
sistence that prompted him to keep a journal, and this 
he did throughout his career. He has disclosed much 
of the inward workings of his heart. He revealed 
traits of which undue modesty was not one; but he 
showed his purpose to live a life of usefulness and high 
principle; and, more consistently than most, he pur- 
sued it. 

In 1836 the interest which Mr. Chase always had 
had in public matters developed into a conviction and 
led him openly to espouse the cause of anti-slavery. 
He has been charged with often changing his party for 
personal advancement. That he was ambitious to 
secure opportunity for the wielding of governmental 
power, his dearest friend would not deny ; but his step- 
ping from one party to another did not indicate so 
much a change of principle on his part, as a change of 
principle by the shifting parties which he joined and 
left. He was an anti-slavery man first and a party 
man afterwards, and from time to time he sought the 
party he thought would help the cause. He said he was 
a Democrat. He said he was a state’s rights man. 
His view was that the Constitution was an anti-slavery 
document, that it was adopted by those who deprecated 
slavery and intended to keep it within the slave states, 
and hoped that it might there die out. The cause he 
had at heart was to keep it where it was. His anti- 
slavery propaganda before the Civil War never went 
beyond this. 

It is hard, at this distance of time, to follow the 
politics of Ohio from 1840 to 1860, because of the 
shifting and disintegrating of parties. It is difficult 
to understand how Chase, with his avowed anti-slavery 
sentiments, could be elected to the Senate by the Demo- 
crats against the Whigs in 1849, be twice elected Gov 
ernor of that State after his Senate term ended, and 
then become Senator again in 1860; but so it was. If 
one would wish to vindicate his pursuit of principle in 
politics, one need but point to the ostracism and oppro- 
brium that he had to undergo as an active anti-slavery 
man. Neither in the Senate nor in his executive office 
did he hesitate or falter in his consistent course. As 
much as any man in the country, did he contribute to 
the formation of the Republican party. 

Mr. Chase was not a facile speaker. 
tle or no humor. He could 


He had lit- 


sense of not entertain 
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crowds, but he struggled to convi 
He had the earnestness of conviction, the 
a high purpose, great reasoning faculties, an 

age and sacrifice of careful preparation 

man of large physique, dignified bearing 

sive presence. He was a man of culture, one 
practiced in exact, graceful and forcible expres 
He always wrote the platforms and the resolutior 
the conventions and meetings organized to promote 
great cause. There was nothing indolent about 
His correspondence was large, and his willingne 
discuss plans for public betterment was constant. 

Mr. Chase’s temperament was masterful and 
desire to take charge of anything in which he 
interested was evident. He knew his powers, h 
understood the value of his experience, and he had the 
constructive impulse that made him anxious to apy 
all these in furtherance of his cause. Apparently h 
did not make friends of his contemporaries and | 
equals in point of ability and experience. He gathered 
about him able young men whose subsequent successes 
demonstrated his judgment in their selection, but he 
demanded of them complete devotion to the cause 
which he had embraced and a subordination to his own 
views and purposes which made some of them restive 

One can not say that his political judgment was 
bad except as to his own popular strength. Though 
a candidate for the Presidency in 1860, in 1864, in 
1868, and in 1872, his estimates of his strength gener- 
ally proved to be much mistaken. 

When Chase came into Lincoln’s Cabinet, 
shared with Seward that underestimate of Lincoln 
which led them both into error. Lincoln had but little 
knowledge of the finances of the country and 
to Chase free scope in the Treasury. This extended 
to the matter of appointments, which Chase cherished 
and used for his friends. On the other hand, Chase 
did not confine his attention to his own 
His confidence in his own judgment and what he cou 
do if he had power in other departments prompted | 
to ill-concealed criticism of the rest of the Administ: 
tion. He was not disloyal, but he was not a good si 
ordinate. He was a natural leader and his 
leadership made him a critic of the leadershi 
Mr. Lincoln knew his defects in this regar 
also, and valued, his great ability 1 cor 
devotion to service. His plans for the improvement 
the finances of the Government were more useful a1 
effective than Congress ever gave him the oppor 
to carry out. He underestimated the capacity 
willingness of the people, if required, to respond 
heavy taxes, but even had he advocated these, it 
doubtful whether Congress would have adopted then 
The system of loans was much easier f itici 
Mr. Chase was the father of our National Bank S 
tem. He left in the Treasury a record of great 
structive statesmanship. The burden of his offi 
the Civil War was second only to that of th 
Office and not less important. The Atlases of tl 
period were Lincoln, Chase and Stanton. Mr. Chas« 
only failures were in not securing a greater cooperat 
from Congress. This was because of his lack of 
magnetic influence and tact to make men follow |! 
though he had the genius to lead and show them h 

Mr. Chase broke with Mr. Lincoln over a mat 
of patronage, but only after a number of similar diff 
ences, in each of which he tendered his resignation, but 
all of which, except the last, Mr. Lincoln 
over with his marvelous patience. After 


1 
ne gave 


jurisdictior 


politicians 


1 
smoot 


Chase | 
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somes to a man who leaves an 
is to pull down the pillars as he 
error, he could not restrain 
But Mr. Lincoln did not 
herish resentment, and when, soon after, the great 
fice of Chief Justice became vacant, upon Taney’s 
eath, he called Chase to it. His one concern was 
that Chase’s ambition to be President might interfere 
ith his judicial duti Mr. Lincoln’s expectation that 
would so aspire was fully justified by the event. 
ut I think it can not be justly said that Chase’s 
olitical ambition affected his judicial action. 

While on the Bench he was a candidate for the 
residency in 1868, and also in 1872; but he would not 
iry the principles for which he stood to capture either 
mination. If it was anomalous that he should be a 
indidate before the Democratic Convention of 1868, 
ith a considerable chance of success, the anomaly 

was only in the fact that leading Democrats had con- 
eived it possible that the party could be reborn and 
upport a man who was strongly and avowedly in 
ivor of negro suffrage, and thus return to its primary 
rinciple that all men are created equal. 

When Mr. Chase was called to the Bench, he had 
een out of the practice of the law for more than 

twenty years, but he had been in executive or legislative 
fice almost constantly. He had been a student of the 
onstitution and application to practical govern- 
nent. He had come to be intimately acquainted with 
lepartmental organization and methods, and he entered 
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the Court better advised than any other member of 
that body as to government law, that law which grows 
and shapes itself by the practice of those who admin- 
ister it. This made him most valuable in conference 
on such questions which were to crowd upon the 
Court while he was at its head. 

Mr. Chase wished to be Chief Justice—had told 
Lincoln so early in his Cabinet experience. He had 
confidence that he could accomplish much public good 
by an interpretation of the Constitution making for a 
safe balance between the national and the state powers. 
He had a laudable ambition to become a second Mar- 
shall in the constitutional reconstruction of the gov- 
ernment at its second birth. It is to be doubted, how- 
ever, whether when he had tested the opportunities the 
great place afforded him, he was satisfied. He found 
that he had to carry a load of work which for him 
was the heavier because his familiarity with the prin- 
ciples of general law had faded some in his political 
life. He grew impatient with cases between individuals 
in which the governing principles were not constitu- 
tional and were not of public concern. Nor could he 
in such work separate himself from intense interest in 
the political questions which were occupying the states- 
men of the day, and he longed to be at the helm. This 
did not interfere with the excellence of his judicial 
work, but it added to the strain on him. 

Chief Justice Chase wrote many able opinions, 
opinions that have come down and established the 
law. His decision in the case of Texas v. White, where 








he defined with wonderful clearness the status of the 
seceded states, is a landmark in constitutional law in 
this country. Another is his concurring opinion in 
ex parte Milligan, in which he has added to the sub- 
stance of the law by his definition of, and distinction 
between, military law, military government, and mar- 
tial law. The subject has always been a difficult one, 
and it remained for him to clarify it so far as it has 
been clarified. 

The course of the Legal Tender decisions gave 
rise to great bitterness of feeling. The Chief Justice 
was charged with inconsistency due to political bias, in 
that he supported the legal tender acts as Secretary of 
the Treasury, and then as Chief Justice held them to be 
invalid. As Secretary, he did not favor giving a legal 
tender character to the greenbacks, but he was forced 
into acquiescence in that feature of the law in order 
to secure what he regarded as indispensable to the 
safety of the country. It is only fair to take his own 
statement of the fact as the true one, namely that as 
Judge he conscientiously believed, after the fullest 
consideration, that Congress had not the power to 
impart to notes issued by it as currency, the character 
of the legal tender attaching to gold and silver coin. 

The Chief Justice was a most dignified presiding 
officer. He had a strong sense of responsibility for the 
Court. His capacity to meet the requirements of a 
great occasion was shown when under the Constitution 
he had to preside at the trial of the impeachment ot 
President Johnson. The fear that he might exercise 


influence to save Mr. Johnson led to efforts by the 
majority to restrain him as presiding officer; but he 
ignored them, asserted the full power of his position, 


and ruled with conspicuous impartiality, clearness and 
force on all the question arising. It was a painful and 
difficult duty, which fortunately no other Chief Justice 
has ever had to discharge 
During the incumbency of Chief Justice Chase, 
popular feeling was strongly aroused against the Court. 
From time to time, by reason of its jurisdiction and 
a proper exercise of it, the Court can not help becoming 
the stormy petrel of politics. It is the head of the 
system of Federal Courts established avowedly to avoid 
the local prejudice which non-residents may encoun- 
ter in State Courts, a function often likely to ruffle the 
sensibilities of the communities, the possibility of whose 
prejudice is thus recognized and avoided. More than 
this, the Court’s duty to ignore the acts of Congress 
or of the State Legislatures, if out of line with the 
fundamental law of the Nation, inevitably throws it as 
an obstruction across the path of the then majority 
who have enacted the invalid legislation. The stronger 
the majority, and the more intense its partisan feeling, 
the less likely is it to regard constitutional limitations 
upon its power, and the more likely is it to enact laws 
of questionable validity. It is convincing evidence of 
the sound sense of the American People in the long 
run and their love of civil liberty and its constitutional 
guaranties, that, in spite of hostility thus frequently 
engendered, the Court has lived with its powers unim- 
paired until the present day 
The assassination of Lincoln stirred the passion 
of the Northern people and threw power into the hands 
of the Radical element of the Republican party in Con- 
gress. Conflict with Lincoln’s successor quickly en- 
sued and a policy of radical reconstruction followed, 
which we can be reasonably sure would have been 
spared the South had Mr. Lincoln lived. With a two- 
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thirds majority in each House, the Republican part 
leaders brooked no opposition, and when that whic 
had been done in due course came before the Court f 
consideration of its validity, the attitude of those lead 
ers toward the Court grew to be one of suspicion an 
resentment. Until one refreshes his recollection of th: 
period, he can hardly realize how far the radical Re 
publicans in Congress went in their effort to oust tl 
Court of its jurisdiction. They were afraid that th 
Court would pronounce their reconstruction measur 
invalid. They were stirred to this fear by 
in ex parte Milligan, in which the Court refused t 
recognize the power of the President in time of war t 
direct a Military Commission to try for treason and 
sentence to death, a civilian in a state not invaded by 
the enemy and where the civil courts were functioning 
For fear that the Court might hold invalid the work of 
such Commissions when organized under the 
struction acts by military governors in the Souther: 
States, Congress took the case of McArdle, presenting 
the question, from the Court’s consideration, after 
had been argued and submitted, by abrupt repeal of its 
jurisdiction. In the heat of the feeling 

Court, bills were proposed limiting its power to declat 
laws invalid by a majority, and there were serious 
posals made to abolish this power of the Cou: 
gether. The personal attacks made upon the Court 
the party press were severe and unmeasured. 
was the atmosphere in which Chief Justice C! 

during his judicial service. 

While mistakes were made by the Court in those 
days, as at other times, for it was and is a human in 
stitution, one can not see, in looking back to that decade, 
that there is anything in the constitutional law as it was 
handed on to the next generation which 
demned. The result in the Legal Tende: 
a matter of discussion by historians, students of con 
stitutional law and political economists. The decision 
in the Slaughter House cases, which awakened great 
protest, certainly served to maintain wise balanc« 
between the national and the state powers. The Milli 
gan case, which called out the bitterest criticism, never 
theless laid down the principle of the maintenance of 
constitutional right during war, for which we 
all grateful 

The verdict of the country in retrospect as between 
the fever heat of the Radical Republicans in those 

idrance, on 
the one hand, and the restraining decisions of th 
Court, on the other, is with the Court. The people 
now are glad that the guaranties of personal liberty 
were maintained by the Court against the partisan zeal 
of the then majority. The Court survived the in 
evitable attacks upon its jurisdiction then, as it had 
survived them so many times before. The storm dur 
ing Chief Justice Chase’s term was succeeded by 
judicial calm of twenty-five years till we neared another 
war. This result speaks on the whole for the wisdom 
of the conclusions of the Court over which the Chief 
Justice presided. 

Chase was a great man. He has had the disad 
vantage in history of comparison with Lincoln. Next 
to Lincoln, he stands out as a great civil figure of the 
decade of the Civil War. He was actuated by moral 
force. He had the defects of his attributes, but among 
those attributes were devotion to principle, courage of 
convictions, indefatigable industry, and a profound 
patriotic desire to achieve in the public interest. 
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JAMES KENT: A MASTER BUILDER OF LEGAL 
INSTITUTIONS 
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the honors which imprint immortality upon characters.’ 
He was satisfied with nothing that was temporary, 
showy or sensational; he chose the hardest way, seek- 
ing the loftiest eminence. Again we are reminded that 
the masters have learned the art of mastery in self- 
discipline. Kent set his own tasks, and his own intel- 
ligence directed his efforts. 

He began as a law student with Grotius and 
Puffendorf ; he made abridgements of Rapin’s disser- 
tation on the laws and customs of the Anglo-Saxons, 
and of Hale’s history of the common law and the old 
books of practice, while at the same time he diligently 
pursued historical studies. Thus equipped, he was 
admitted to the Bar in 1785 and at once married, as 
he tells us, “without one cent of property”; he was 
twenty-one and his wife sixteen, and “that charming 
and lovely girl” was for sixty-three happy years “the 
idol and solace” of his life. While he contentedly ad- 
justed himself to his environment, the opportunities for 
professional practice afforded by Poughkeepsie, a vil- 
lage of less than 1,500 inhabitants, were slight at the 
best, and for one of Kent’s disposition were still more 
limited. He had no talent for advocacy, was never 
fond of the contentions of the Bar, and disliked the 
drudgery of practice. This, however, proved to be an 
advantage ; his studies absorbed him, and he gave free 
rein to his talent, making the best possible preparation 
for the best service he could render to his time. He 
tells us how, abashed at his own ignorance, when Ed- 
ward Livingston read in his hearing some passage from 
a pocket Horace, he at once undertook the mastery of 
the classics. Never was study more thorough and sys- 
tematic. For ten years he steadily divided the day into 
five parts and allotted them to Greek, Latin, law, busi- 
ness, and to French and English varied literature. We 
contemplate these self-imposed tasks with mingled 
emotions,—of admiration at his assiduity, and of envy 
at his freedom from modern enticements and the con- 
spiracies of a thousand organized activities to consume 
energy and to destroy both inclination and opportunity 
for such intensive self-culture. No one understood 
better than Kent the secret of a well-rounded life in 
the noble employment of leisure. 

These formative years were after all fortunately 
spent at Poughkeepsie, for he not only could follow his 
bent in study but he had the benefit of contact with 
leaders of opinion. To accommodate Governor George 
Clinton, in command of the revolutionary forces of the 
State, the new legislature was called to meet in Pough- 
keepsie in 1778 and several of its sessions were held 
there prior to the British evacuation of New York. 
Thither came eminent lawyers, and young Kent was 
fascinated and instructed by the forensic contests in 
the Circuit Court. Among others came Alexander 
Hamilton, only six years older than Kent, with a dis- 
tinguished military record, winning his spurs at the 
Bar. It was in 1784, when Hamilton was only twenty- 
seven, that Kent first saw him in the trial of a case, 
and was struck with his commanding manner, his fine 
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melodious voice, his reasoning powers and persuasive 
address. To Kent’s eye, Hamilton soared far above 
all competition. In the following year Kent attended a 
term of court at Albany, when he was admitted to 
practice, and he had the satisfaction of seeing Hamilton 
pitted against Chancellor Livingston, who appeared at 
the Bar in his own behalf in his ejectment suit to re 
cover lands on the south bounds of the lower manor 
of Livingston. Kent revelled in the contest. But the 
greatest event in his experience during this period was 
the assembling at Poughkeepsie, in 1788, of the New 
York Convention to consider the ratification of the 
Federal Constitution. Laying aside all else, he was 
unremitting in his attendance at the convention and 
“was an eye and ear witness to everything of a public 
nature that was done and said.” He heard Hamilton 
day after day as he argued his points with an eloquence 
never surpassed, and, winning over his chief opponent, 
Melanchton Smith, performed the extraordinary feat 
of overcoming in a hostile atmosphere a well-organized 
opposing majority by the sheer force of his reasoning 
We today reconstruct the scene and gaze with the same 
fascination, as held Kent enthralled, at the spectacle 
of this young man of thirty-one pouring out learning 
and wisdom and securing by consummate leadership 
the momentous decision which incorporated the State 
of New York in the indissoluble Union. 

Kent had begun in 1786 to be a zealous Federalist 
He read everything on politics; he “got the Federalist 
almost by heart” and he had the good fortune to enjoy 
an intimacy with Hamilton to whom he gave his un 
reserved intellectual allegiance. Not the least of Ham 
ilton’s achievements was the influence he exerted over 
Marshall and Kent, the foremost legal minds of his 
time. When his career ended with tragic abruptness, 
Hamilton lived on in the labors of these great jurists. 
It was Hamilton’s logic that was the cornerstone of 
the opinion of Marshall in McCullouch against Mary- 
land, and it was the political principles of Hamilton 
that dominated the thought of the great commentator 

Kent had a more direct approach to political activ- 
ity when in 1790, and again in 1792, he was elected to 
the New York Assembly. His writings and speeches 
gave him some notoriety, and he showed energy and 
ability in his leadership of the minority against the 
action of the State canvassers in throwing out the votes 
of Otsego County and thus defeating John Jay and re 
electing George Clinton as Governor. The strength of 
character and sound principles which he displayed in 
this bitter controversy for him the enduring 
friendship and esteem of Jay, who conducted himself 
with rare forbearance and magnanimity during the 
whole affair. But the contest hurt Kent’s political 
chances, and, defeated for ¢ in 1793, he re 
moved without regret to New York City and thus a 
new era in his life began was his repute for 
learning that at tl that year, at the age of 
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the lawyer. But’the most significant part of his lecture 
was the emphatic and illuminating statement, eight 
years before Marshall's decision in Marbury against 






Madison, upon the function of American courts 
passing upon the constitutional validity of legislat 
acts. Kent’s view may indeed be regarded as a ref 
tion of what we know to have been the preponde: 
opinion at the time the Federal Constitution 

adopted. Hamilton said in the Federalist: “A constit 
tion is in fact, and must be regarded by the judg 
as a fundamental law; If there should hap; 
to be an irreconcilable variance between the two, 

the constitution ought to be preferred to the statut 
The most recent and exhaustive examination of 1 
current literature of the early period, a time of inc 
sant and heated political controversy, has disclosed 1 
fact that while in these years the State courts and t 
Federal circuit courts were exercising the power 
pass upon the validity of statutes, it evoked bef 
1802 but little opposition.’ Kent’s statement, however: 
was more than a reflection of a current opinion; it 
a definite, terse and comprehensive presentation 
of the doctrine and of the reasoning that supported it 
and no tribute can be complete which fails to dir 
attention to this strong and prophetic expression. k 
“peculiar to the Unit 
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ferring to the doctrine as 
States,” he said: 


. . . But in this country we have found it exp 
dient to establish certain rights, to be deemed paramou 
to the power of the ordinary Legislature, and this pr 
caution is considered in general as essential perf 
security, and to guard against the occasional violence ar 


momentary triumphs of party. 
No question can be made with us, but that the 
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the Legislative body, ce ntrary to the intent al! 
meaning of the Constitution, ought to be absolutely nul! 
and void. The only inquiry which can arise on the sul 
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ject is, whether the Legislature is not of itself the con 
petent Judge of its own constitutional limits, and its act 
of course to be presumed always conformable to the con 
mission under which it proceeds; or whether the bus 
ness of determining in this instance, is not rather the 
and exclusive province of the Courts of Justice. It i 
easy to see, that if the Legislature was left the ultimate 
Judge of the nature and extent of the barriers which have 
been placed against the abuses of its discretion, the efficacy 
of the check would be totally lost. The Legislature would 
be inclined to narrow or explain away the Constitution 
from the force of the same propensities or considerations 
of temporary expediency, which would lead it to over 
turn private rights. Its will would be the supreme law 
as much with, as without l 
guards. .. 


these constitutional safe 
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measure of the major part of the Legislature is sure t 
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and to secure at the same time, a steady, firm and impart 
interpretation of the law, are therefore the most prope 
power in the Government to keep the Legislature wit 
the limits of its duty, and to maintain the Authority 
the Constitution 
[hese words are as timely today as when th 
were uttered by young Kent at the threshhold of 
professorship. While Kent's lectures elicited approva 


the time was not ripe for such an undertaking. ( 
the flyleaf of his own copy, he records that the fir 
season he read twenty-six lectures, attended by seve 
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students not connected with the c The secor 
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being accept he read one more course to 
r eight student was natural, as he confessed, 
his discouraging experience “cooled and dulled his 
for finishing and perfecting his lectures. He 
enter on old classical career, to realize 
vithdraw into the country and 
to live in retirement. Oddly enough, despite his 
spirit, this v ilways a cherished hope. 
Meanwhile he was on the straight road to de- 
ed preferment n February, 1796, Governor Jay 
inted him a Master in Chancery, and this gave him 
juate pecuniary support. About the same time he 
a member of the Assembly from New 
he was appointed Recorder of 
hen exclusively oc- 
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Lily of New York, an office tl 
ed with civil business. With his official duties and 
insel work in the Supreme Court he was busy and 
perous. He w soon to reach the goal he now 
red, and in 17 was appointed Judge of the 
reme Court of State. “This,” he “was 
summit of my tion. My object was to retire 
< to Poughkeepsie, and resume my studies, and ride 
circuits, and inhale the country air, and enjoy 
cum dignitat [ never dreamed of volumes of 
rts and written opinions; such things were not then 
ight of.” In 1 Kent Albany and 
remained for twenty-four years. In 1804 he 
Chief Ju of the Supreme Court and he 
office 1814 he became Chancellor. 
labor ntinued until, by virtue of the 
provision he Constitution of the State, he 
reached the age limit then 
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ration, that counts. Kent had a rare equipment as a 
legal scholar but he was not content with this; he did 
not survey his task with any of the intolerant assump- 
tions which vex the Bar. He was not satisfied in any 
case until he had examined all the law, and all the 
writings of jurists—until he had thrown upon the 
subject all the light that legal literature could give. He 
not only made exhaustive researches to decide particu- 
lar cases but he constantly added to his general stock 
of learning. In his first years as a Judge he read 
Vattel and Emerigon, and made copious digests of all 
the new English reports and treatises as they came out. 

Kent had an unsurpassed opportunity to lay the 
basis of a sound jurisprudence. This opportunity had 
really been given by the framers of the first Constitu- 
tion in 1777. They were young men with little experi 
ence. John Jay, supposed to be its chief author, was 
only thirty, Robert R. Livingston was twenty-nine, an 
Gouverneur Morris was twenty-four, when they under 
took in the Constitutional Convention the work of the 
committee to frame a new form of government. The 
Constitution which was destined to be the fundamental 
law of the State for forty-four years was produced 
amid the excitements and dangers of war. The Con 
vention was forced to move about from place to place 
to avoid attack and possible capture by the British 
But these young men, generous spirits with love of 
liberty, did not permit their judgment to be overcome 
by either excitement or peril. They were conservative 
reformers, attached to the institutions of the Colony so 
far as these were deemed to be consistent with free- 
dom. Pressed by the British in arms, they still cher- 
ished the traditions of British law. They had no dis- 
position to wreck the hopes which had centered in 
independence by ambitious radical experiments; they 
sought not to destroy but to adapt. It would be in- 
teresting to dwell upon the highly centralized govern 
ment which was thus established, following the tra- 
dition of the Colony, and which it took so long to 
modify in the interest of a proper degree of loca! 
autonomy. But whatever may be said of other pro- 
visions of the first Constitution there can be no doubt 
of the wisdom of its 35th article by which it was or- 
drained that such parts of the common law of Eng- 
land and of the statute law of England, and of the acts 
of the Legislature of the Colony of New York as to- 
gether formed the law of the Colony on April 19, 
1775, should continue to be the law of the State sub- 
ject to such alterations and provisions as the legislature 
should make. Here then was a rich field, but little 
tilled, awaiting the learning and skill of the great jurist 
Kent had the power of keen analysis; he had a correct 
historical perspective. He did not create institutions, 
but he did what was far better. With vast industry 
and discriminating judgment, he took account of our 
noble inheritance in the materials accumulated by the 
juristic labors of the past, and with a privileged liberty 
of selection and combination he made the adaptation 
necessary to the new political and social conditions 
resulting from the Revolution. He thus supplied the 
legal concepts and precepts which formed the content 
of a distinct jurisprudence. 

\t this time the Supreme Court of the State con- 
sisted of the Chief Justice and four associates. Kent's 
learning and pertinacity soon gave him an ascendancy. 
He used every precedent he could find, but he was not 
looking for mere cases to follow but for correct prin- 
ciples to apply. To discover these he searched the 
civil law as well as the common law. He made much 
use of the corpus juris and as the Judges, with the 
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exception of Livingston, knew nothing of the French 
or civil law, he had an immense ad He tells us 
that he could usually put his brethren to rout and carry 
his point by his “mysterious wand of French and civil 
law.” views of the period, 
were kindly disposed to everything that was French 
and this enabled Kent without exciting any alarm or 
jealousy, to make free use of such authorities and thus 
to enrich our commercial law 

His directing influence in the 
by his appointment as Chief Justice. The first prac- 
tice was for each Judge to give his portion of the 
opinions, when all were agreed, b 


antage. 


The judges, with the liberal 
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Court was enhanced 


1, but that gradually fell 
off, and in the later years Kent gave the most of them 
He recalls that “in the 8th Johnson all the opinions for 
one term are per The fact is, I wrote them 
all and proposed that course to avoid exciting jealousy.” 
But Kent did not lack opposition. He found his 
brother Spencer, particularly, of a bold, vigorous, dog- 
matic mind and overbearing manner. But Kent labored 
his cases all the more thoroughly in his attempt to bear 
down opposition or shame it by the overwhelming 
authority he called to his aid. He had zest in conflict 
and felt that his mind “was kept ardent and inflamed 

He could do more than overwhelm his 
e could correct himself. Thus, in 1806 
which turned on the 
rn; Kent charged the 
ence of a valid gift, 
as Chief Justice, he 
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by collision.” 
opponents ; ! 
he tried a trespass case at Circuit, 
sufficiency of a gift of growing c 
jury that there was sufficient evid 
but on a motion for a new trial, 
wrote a learned opinion for the Court reversing him 
self and stating the distinction between the civil and 
common law as to the necessity of delivery.’ 

Not only did Kent develop the common law but 
he safeguarded its institutions. In the bitter contest 
over the proceedings for contempt against John Van 
Ness Yates he established the immunity of the judges 
from private prosecution for the exercise of their offi- 
cial powers, and thus rendered secure the independence 
and authority of the Otherwise he said “we 
shall embolden the licentious to trample upon every 
thing sacred in society and to overturn those institu 
tions which have hitherto been deemed the best guard 
liberty He was equally solicitous to 
of trial by jury, and 


ians of civil 
preserve inviolate the essential 
to prevent any encroachment by the Court upon the 
proper freedom of the jury. In the Croswell case, a 
prosecution for a libel of Thomas Jefferson, Kent as 
serted the right of the jury to judge of the law as 
well as of the facts in criminal prosecutions for libel, 
and thus buttressed the f the press. To hold 


the decisions 
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fact, was at once declared by the Legis! ature and w 
subsequently incorporated in the 
State. It may also be noted here, 

to a later period, that it was Kent, sitting in the ( 
of Errors, 


Ithough it perta 


Const! 
altl { 
who laid down the rule that the judges 
no authority to give a positive direction to the 
upon a question or fact. The jury must be left free 
hear the evidence and determine the facts 

Even more fruitful work, even more congeni 
his abilities, than his service in the Su 
awaited Kent when he was appointed Chancell 


eme 


Following the practice of the Colony, tl tate 
maintained separate courts of law and equity, but 
Court of Chancery had evoked a popular distrus 

importance of its jurisdiction in dealing witl 


intricacies of interests which lay beyond the 1! 
of the remedies of the common law, was not appr 
ciated, and the exercise of the extraordinary powe 

the Chancellor seemed to be inconsistent with the | 
erties of the people. What was worse, the Court 


Chancery had failed to justify itself by either met 
or results. It appeared in its ineptitude to dis 
itself, and the intelligent and systematic exerci 
power lacking. It was not until K 
Chancellor that we had a court of equity in a 
It is extraordinary that, notwithstanding 


was 


sense. 

example furnished by the developments in the Supre 
Court under Kent’s leadership, such defect met 
should have continued in Chancery Kent tool 
office of Chancellor with considerable reluctance: 
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deep into 





service of Kent, that he was not enslaved by his com 
prehensive knowledge or overawed by the le ng ot 
the past, that his energy was not exhausted in the tot 
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of research and transcription, or in t 


e ibor 


of the complicated details of his cases, but always the 
easy master of his material he used it with the sagacity 
of a statesman and with the skill of constructive genius 
lAir #31 1 
ing until he 


rejecting, selecting, adapting and addi 
to the country an equity system suited to its particular 
interests 
With this aim, in the prime of life, he redoubled 
I 
his efforts. He is very frank about his method: “My 
practice was,” he says, “first to make myself 


yself perfectly 


and accurately (mathematically accurately) acquainted 


with the facts. It was done by abridging the bill and 
the answers and then the depositions ; and by the time 
| had done this slow and tedious process I was master 
of the case, and ready to decide it. I saw where jus 
tice lay, and the moral sense decided the case half the 
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d improvement 
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1821 he opposed 

; for the suffrage 

of the people of the 
actual cultivators of the 
ulation he expected 

‘der, honesty and a 

and justice.” He 

‘ome a great manu 

he wished to pre- 
representative of 

1 at the growth 

anced from a popu- 


lation of 21,000 in 1773 to 123,000 in 1820; it was to 
be the London of America, and with universal suffrage 
and under skilled direction it would govern the State 
He wished to give to freeholders of moderate posses- 
sions a sure and effective control. He asserted that 
the danger to be apprehended was not the want, but 
the abuse, of liberty. “We have to apprehend,” he 
said, “the oppression of minorities, a disposition to 
encroach on private right, . . . to weaken and 
overawe the administration of justice, to establish 
unequal and consequently unjust systems of taxation 
and all the mischiefs of a crude and mutable legisla- 
tion.”* But the rising tide of democracy was too much 
for him. While the threatened evils were clear 
enough, he could not see that his remedies were futile 
Democracy must be its own savior, and security is to 
be found, if at all, not in the denial of the right of 
participation in the affairs of government, but in edu 
cation, public discussion and the self-imposed restraints 
of an intelligent and justice-loving people. There is 
no shorter way. 

Kent continued to be filled with forebodings and 
he was not alone in his appraisals. Daniel Webster 
wrote to him in 1830: “We are fallen on evil times, as 
times are when public men seek low objects, and when 
the tone of public morals and public feeling is de 
pressed and debased.”’ It was a few years later that 
Kent the lawyers of New York in words 
which been written 3 rather 


addressed 
seemed to have for 1923 
than for his own day: “We live,” said he, “in a period 
of uncommon excitement. The spirit of the age is 
restless, presumptuous, and revolutionary. The rapidly 
increasing appetite for wealth, the inordinate taste for 
luxury which it engenders, the vehement spirit of spec 
ulation and the selfish emulation which it creates, the 
growing contempt for slow and moderate gains, the 
ardent thirst for pleasure and amusement, the diminish- 
ing reverence for the wisdom of the past, the disregard 
of the lessons of experience, the authority of mag- 
istracy and the venerable institutions of ancestral 
policy, are so many bad symptoms of a diseased state 
of the public mind.” Thus spoke Kent nearly ninety 
vears ago, and it is heartening to reflect that we are 
still here. Kent was even discouraged with respect to 
the great institution which he revered, the Supreme 
Court of the United States. Writing to Justice Story 
on his retirement, he exclaims: “What a succession of 
great and estimable men have you witnessed as as- 
sociates since you ascended the Bench. Now what a 
melancholy mass it presents!” We may take comfort 
in reading the pessimistic utterances of early days, as 
we address ourselves to the never-ending task of mak 
ing democracy work and we may be inspired with new 
faith and courage as we get the vision of the protecting 
hosts of moderation, sanity and sober living, which the 
discouraged patriots and prophets of the past were un 
able to see 

When, in at the height of his intellectual 
power Kent reached the age limit prescribed for judi 
cial officers, Columbia College recalled him to its fac 
ulty and thus had the good fortune to link to itself the 
most important service of his long career. His lectures 
as professor of law, remodeled and enlarged, became 
his Commentaries. The first volume was brought out 
in 1826 and the four volumes were completed by 1830. 
This gave him the opportunity to present in a syste- 
matic manner the results of the thorough and compre- 
hensive legal studies which he had unceasingly prose 
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cuted from his youth to the end of his judicial labors. 
Moreover, as Lincoln expressed it, Kent’s “attitude was 
most favorable to correct conclusions. He was strug- 
gling to rear a durable monument of fame; and he well 
knew that truth and thoroughly sound reasoning were 
the only sure foundations.” If Blackstone “taught 
jurisprudence to speak the language of the scholar and 
the gentleman,” Kent, in Story’s phrase, “embodied the 
principles of our law in pages as attractive by the per- 
suasive elegance of their style as they are instructive 
by the fullness and accuracy of, their learning.” While 
there was similarity in the general aim of the two 
treatises, the differences in plan and arrangement are 
more important than the resemblances. Kent had no 
predecessor in his own field, and his work abides as 
the model of legal exposition. 

Kent could now deal, not only with those subjects 
which had most frequently engaged his attention as 
Judge and Chancellor, but with such departments as 
international and constitutional law, which he had 
touched but rarely in the course of his official duties. 
He had been a close student of the law of nations, and 
when his work on the Bench gave occasion to discuss 
it, as in the case of Griswold against Waddington," 
where he dealt elaborately with the consequences of 
war in its effect upon the intercourse and contracts of 
the subjects of the belligerents, he was at his best and 
revealed the range of his researches. Kent began his 
Commentaries with the Foundation and History of the 
Law of Nations, observing that when the United States 
ceased to be a part of the British Empire and assumed 
the character of an independent nation, “they became 
subject to that system of rules which reason, morality 
and custom had established among the civilized nations 
of Europe as their public law.” His treatment of in- 
ternational law at once challenged attention abroad as 
well as at home and received the highest commendation 
from the most expert critics. Professor Abdy, of the 
University of Cambridge, who published this part of 
Kent’s treatises in a separate edition, speaks of his 
work as containing “wisdom, critical skill and judicial 
acumen of the highest kind,” and he most cordially 
assented to the tribute of Historicus, who described 
Kent as “the greatest jurist which this age has pro- 
duced, whose writings may safely be said to be never 
wrong.” 

Kent exhibited the same mastery and power of 
lucid and accurate expression in that part of his work 
which dealt with the Government and Constitutional 
Jurisprudence of the United States. Here he was on 
ground familiar to him from the days when he heard 
Hamilton’s arguments for the Constitution, and if he 
wrote with a lawyer's skill and restraint it was still 
with the patriot’s appreciation. Kent had the strong 
views of a Federalist, but there had been, as to one 
matter of grave importance, a sharp difference of 
opinion between Kent and Marshall. In the contest 
over the grants by the New York Legislature to Liv- 
ingston and Fulton of the exclusive navigation of the 
waters of the State in steam vessels, Kent had sustained 
the validity of the grants upon the ground that they 
related to internal commerce and were not in conflict 
with any regulation of Congress. Marshall, in the 
epoch-making opinion in Gibbons against Ogden,* held 
the contrary,—paying, however, his tribute to Kent in 
his reference to the decisions of the State courts which 
he said were “supported by great names—by names 
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which have all the titles to consideration that virtue 
intelligence, and office, can bestow.” Marshall laid 
down the doctrine that commerce is more than traffic 
it is intercourse and includes navigation; that th 
power of Congress to regulate interstate and foreig: 
commerce is complete in itself, may be exercised to it 
fullest extent, and acknowledges no limitations othe: 
than are prescribed in the Constitution. While estab 
lishing broad definitions, which have ever afforded the 
necessary basis of national unity and progress, Marshal 
rested the decision of the particular case upon th: 
ground that the legislative acts of New York were i 
collision with the acts of Congress regulating the coast 
ing trade, and hence had to yield to the paramount 
Federal power. In his Commentaries Kent points out 
this basis of the decision, saying that the Supreme 
Court of the United States and the State courts did 
not differ in any general vjew of the power of Con 
gress,® and Story, who took part in the decision, sub 
sequently in his own Commentaries on the Constitu 
tion refers to Kent’s “able and candid review of the 
whole subject.’”"° It must be admitted, however, that 
Kent did not appear to have the statesmanlike grasp of 
Marshall of the full import and vast importance of 
the commerce clause, and the general principles of 
Marshall’s opinion transcended in their permanent in 
fluence the technical limitations of the decision. There 
was yet to come the clarifying and determining prin 
ciple announced for the Supreme Court by Mr. Justice 
Curtis in the case of Cooley v. Port Wardens," that 
when the subject is national in character and admits 
and requires uniformity in legislation, Congress alone 
can act upon it, while if the subject is local in its 
nature or sphere of operation which can be properly 
regulated only by special provisions adapted to their 
localities, the State can act until Congress interféres 
and supersedes its authority. 

Kent’s Commentaries were an immediate success 
passing through four editions by 1841 and, until his 
death in 1847, Kent enjoyed the full pleasure of the 
complete recognition by a grateful people of the 
transcendent importance of his long and arduous 
labors. He also had reason to know, as Charles Sum 
ner wrote him, that in addition to the spoken words of 
esteem “the mighty tribute of gratitude was silently 
offered to him from every student of the law in our 
whole country.” Where among all of our profession 
can be found a more perfect and useful life? 

In reviewing this career and in considering in its 
light the exigencies of our own day, we cannot fail to 
be impressed with the imperative need of the compe- 
tent exposition of the law. When Kent labored there 
were few law reports; we are now overwhelmed by 
their multitude. The courts then handed down few 
opinions; there are now far too many. Kent by his 
industry could command all the legal learning of his 
time ; now it is given to but a small number to mastet 
a single department of the law. Then the problem was 
how to develop a body of law; now the question is how 
the growth of that body can be controlled and how it 
may be subdued to the proper service of perplexed 
lawyers, their still more puzzled clients, and our over 
burdened courts. In these United States we have the 
greatest output of law the world has ever seen. It is 
our chief product; forty-eight sovereignties have an 
unexampled producing organization. The appetite for 
legislation is insatiable. Every statute has its progeny 

9. Kent's Commentaries, Vaj. I, pp. *433-438 
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have the Supreme Court of the United States, through 
which differences can be reconciled and the Constitu- 
tion upheld. If controversies over legal rights are to 
be determined peacefully, there must be a tribunal to 
determine them. This is as true, I may say, in inter- 
national as well as in national affairs, and the Ameri- 
can love of peace and sense of right, and the conviction 
born of our own experience, have made it a definite 
part of American policy that we should do all in our 
power to secure provision for the peaceful settlement 
of international disputes by the establishment of a 
permanent tribunal of international justice. Our par- 
ticular interests as a nation require it, in order to give 
more adequate protection to our own rights; the in- 
terests of world peace demand it. Temporary tribunals 
of arbitration, which meet to determine a particular 
controversy and then are dissolved, are but an im- 
perfect system of judicial settlement. Political con- 
siderations are likely to obtrude in the case of such 
tribunals which are created by the parties to the con- 
troversy after it has arisen. What is even more seri- 
ous is that it is increasingly difficult to agree on arbi- 
trators, or upon the umpire, who will really decide the 
case. It is usual to provide, as some provision must 
he made, that if the parties to the dispute cannot agree 
the umpire shall be appointed by some designated gov- 
ernment. But this gives to another government the 
final appointment of the judge that is to decide the 
case. How unsatisfactory is such a method as com- 
pared with the opportunity to submit a controversy to 
a permanent international court composed of the ablest 
and most impartial judges, not appointed simply to 
deal with a particular dispute after it has arisen, but, 
acting as a court in accordance with judicial standards, 
and giving their continuous and expert service to the 
interpretation and application of international law. 
There are those who say that we should perfect inter- 
national law before we have a permanent court of 
international justice. They ignore the fact that in 
the meantime we must have arbitral tribunals to decide 
our controversies of a justfiable nature; we cannot in 
deference to our historic policy refuse to submit such 
cases to arbitration, and we cannot await for this pur- 
pose the perfecting of international law. These critics 
also ignore the enormous service that a permanent in- 
ternational court may render with the materials now 
at its command in the development of international law. 
If Kent had been compelled to wait for a complete 
American system of equity jurisprudence before a 
court of equity was set up to which he could give his 
abilities, the evolution of our equity jurisprudence 
would have been impossible. A permanent interna- 
tional tribunal can accomplish for international law in 
large measure what Kent, and the judges who have 
followed him, have achieved for the equity juris- 
prudence of the United States. 

Who is more entitled to honor than the incorrupt- 
ible, learned, industrious, impartial judge? Amid the 
play of favoritism, the abuses of administrative dis- 
cretion, the compromises of legislative halls, amid chi- 
canery and dishonesty, disrespect of law and efforts to 
subvert its enforcement, he stands forth, dependable 
and steadfast, alike to the rich and poor, weak and 
strong, the righteous and courageous judge, the fit rep- 
resentative of democracy commanding its best talent 
for the performance of its highest function. 

It was this character which ennobled the offices 
which he held, which enabled him to accomplish his 
great tasks, and which will cause to be held in fade- 
less honor the name and service of James Kent. 
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Prohibition 

The Eighteenth Amendment and the Volstead Act 
make it unlawful for any ship, domestic or foreign, to 
transport intoxicating liquors within territorial waters of 
the United States, but not for domestic ships to carry such 
liquors when without those waters. 

Cunard Steamship Co., Ltd., et al. v. Mellon, Adv 
Ops. 552, Sup. Ct. Rep. 504. 

On October 6, 1922, the Attorney General gave 
the opinion which attracted such widespread attention 
and comment as to the effect of the Eighteenth Amend- 
ment and the Volstead Act on liquors on shipboard 
This opinion advised that it was unlawful for ships, 
domestic or foreign, to carry into territorial waters 
of the United States, or to transport while within such 
waters, intoxicating liquors, and likewise unlawful 
for domestic ships to carry such liquors while in any 
waters. The administration took steps to apply the 
Volstead Act as thus construed, and thereupon certain 
steamship companies, ten foreign and two domestic, 
brought suit to enjoin the threatened application to 
them and their ships. The bills set up that all the ships 
had been carrying such liquors as part of sea stores, 
and as to certain of the foreign ships it appeared that 
the laws of their countries required such liquors to be 
carried and served to crews. The District Court for 
the Southern District of New York dismissed all the 
bills. Upon appeal to the Supreme Court the decrees 
were affirmed as to the suits brought by foreign com 
panies, but reversed as to those brought by domestic 
corporations. 

Mr. Justice Van Devanter delivered the opinion 
of the Court. After reviewing the facts he turned his 
attention to the language of the Amendment, and said: 

There is no controversy here as to what consti- 
tutes intoxicating liquors for beverage purposes; but 
opposing contentions are made respecting what is 
comprehended in the terms “transportation,” “impor 
tation” and “territory.” 

Some of the contentions ascribe a technical mean- 
ing to the words “transportation” and “importation.’ 
We think they are to be taken in their ordinary sense, 
for it better comports with the object to be attained 
In that sense transportation comprehends any real 
carrying about or from one place to another. It is 





not essential that the carrying be for hire, or by one 
for another nor that it be incidental to a transfer of the 
possession of title If one carries his own convey- 


ance for his own purposes it is transportation no less 
than when a public carrier at the instance of a con- 
signor carries and delivers to a consignee for a stipu 
lated charge. See United States v. Simpson, 252 U. S. 
165. Importation, in a like sense, consists in bringing 
an article into a country from the outside. If there be 
an actual bringing in it is importation regardless of 
the mode in which it is effected Entry through a 
custom house is not of the essence of the act. 
Various meanings are sought to be attributed to 
the term “territory” in the phrase “the United States 
and all territory subject to the jurisdiction thereof.” 
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Unfair Competition.—Clayton Act 


The practice of 


leasing storage or sales devices below 


cost on condition they are used only with the products sold 


by the lessor, 
violate the 
Federal 
Adv. QO} 
Che | € 1 
eedings agai 
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Federal 
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The challenged practices varied somewhat in the case 
of the various defendants, but their essential nature 
may be described as follows: The wholesaler of lubri- 
cating oil and gasoline loaned or leased to retailers’ 
tanks and pumps for the storage and marketing of 
these products. Ordinarily the wholesaler was not the 
manutacturer of these devices, and he leased them to 
the retailer often at less than cost. But in doing so 
the retailer was caused to sign a contract whereby it 
was provided that he should use the devices only in 
connection with gasoline and oil supplied by the whole- 
saler, the lease to terminate upon a violation of this 
clause. As the business of most retailers did not per- 
mit maintaining more than one device, other petroleum 
wholesalers not supplying devices by this scheme suf- 
fered a great disadvantage, and manufacturers of the 
machines could not sell them to retailers of oil already 
so cheaply supplied. 

The Commission found that these methods, deal- 
ing with articles mov. 7 in interstate commerce, vio- 
lated both Acts, and orcuered the wholesalers to desist 
from the practices. The matter came to the Supreme 
Court from the Circuit Court of Appeals for the 
Seventh and Third Circuits, where the orders of the 
Commission had in each case been held invalid, and the 
decrees were affirmed. 

Mr. Justice McReynolds delivered the opinion of 
the Court. After an extensive review of the facts, he 
said : 

Respondent’ s written contract does not undertake to 
limit the lessee’s right to use or deal in the goods of a 
competitor of the lessor, but leaves him free to follow 
his own judgment. It is not properly described by the 
complaint and is not within the letter of the Clayton 
Act. But counsel for the Commission insist that inas- 
much as lessees generally—except garage men in the 
larger places—will not encumber themselves with more 
than one equipment, the practical effect of the restric- 
tive covenant is to confine most dealers to the prod- 
ucts of their lessors; and we are asked to hold that, 
read in the light of these facts, the contract falls within 
the condemnation of the statute. 

The Commission relied on recent cases to the effect 
that the practical effect of these agreements was to 
prevent the retailer from using the devices of a com- 
petitor. The learned Justice said: 

There is no covenant in the present contract which 
obligates the lessee not to sell the goods of another; 
and its language cannot be sso construed. Neither the 
findings nor the evidence show circumstances similar 
to those surrounding the “tying” covenants of the Shoe 
Machinery Company. Many competitors seek to sell 
excellent brands of gasoline and no one of them is 
essential to the retail business, The lessee is free to 
buy wherever he chooses; he may freely accept and 
use as many pumps as he wishes and may discontinue 
any or all of them. He may carry on business as his 
judgment dictates and his means permit, save only that 
another’s brand. By investing a comparatively small 






































































sum, he can buy an outfit and use it without hindrance. 
He can have respondent’s gasoline, with the pump or 
he cannot use the lessor’s equipment for dispensing 
without the pump, and many competitors seek to 


supply his needs. 

As to the question of whether these practices vio- 
lated the Federal Trade Commission Act, he said in 
part: 

The devices are not expensive—$300 to $500—can 
be purchased readily of makers and, while convenient, 
they are not essential. The contract, open and fair 
upon its face, provides an unconstrained recipient 
with free receptacle and pump for storing, dispensing, 
advertising and protecting the lessor’s brand. The 
stuff is highly inflammable and the method of handling 
it is important to the refiner. He is also vitally inter- 
ested in putting his brand within easy reach of con- 
sumers with ample assurance of its genuineness. No 
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unlawful monopoly has 
show that the 
unduly to 


purpose or power to acquire 
been disclosed, and the record does not 
probable effect of the practice will be 
lessen competition. 

The powers of the Commission are limited by the 
statutes. It has no general authority to compel com- 
petitors to a common level, to interfere with ordinary 
business methods or to prescribe arbitrary standards 
for those engaged in the conflict for advantage called 
competition. The great purpose of both statutes was to 
advance the public interest by securing fair opportunity 
for the play of the contending forces ordinarily engen- 
dered by an honest desire for gain. And to this end 
it is essential that those who adventure their time, 
skill and capital should have large freedom of action 
in the conduct of their own affairs. 

Argued for petitioner by Adrien F. Busick and 
Eugene W. Burr; for respondents in separate cases by 
Roy T. Osborn, James H. Hayes, R. L. Batts and 
Charles D. Chamberlin. 


Carriers.—Government Operation 

A provision in an interstate ' 1 of lading limiting the 
time within which suit may be orought is not affected by 
the limitations section in the Transportation Act. 

Ellis et al. v. Davis, Adv. Ops. 262 
243. 

Suit was brought for damages incurred through 
loss of goods carried by the A., B. and A. Railroad, 
while that line was under Federal control. The bill of 
lading required such a suit to be brought within two 
years and one day from the date of delivery or of a 
reasonable time for delivery. The plaintiffs did not 
bring their action within this time but contended that 
the contract provision was overridden by Section 
206(a) of the Transportation Act of 1920, giving 
actions in cases like this against an agent designated 
by the President, and providing that they may be 
brought within the periods of limitation prescribed by 
statutes, but not later than two years from the date of 
passage of the Act. The District court dismissed the 
petition on demurrer, and the judgment was affirmed 
by the Circuit Court of Appeals for the Fifth Circuit 
and on writ of error by the Supreme Court. 

Mr. Justice Holmes delivered the opinion of the 
Court. He said: 

The contention is supported with some ingenuity but 
we think it enough to observe that the gener ral pur- 
pose was to limit not to extend rights of action and 
that we cannot suppose that it was intended to invali- 
date existing contracts good when made. (Citing 
cases.) In our opinion this contract was good when 
made. The time allowed was reasonable. . . . The 
statutes of the States where the goods were shipped 
and the suit was brought do not affect the contract, 
and the reasonableness of the — ation is a matter of 
law, (citing case), so that the bringing of a previous 
suit, alleged in the declaration, does not save the case. 

The case was argued by Mr. Edgar Watkins for 
the claimants and by Mr. Walter T. Colquitt for the 
Federal agent. —— 

Carriers. —Government Operation 

A railroad under Federal operation at the time of the 
negligent killing of an employe is not liable to claimant's 
attorney under a state statute giving the attorney a lien 
on the proceeds of settlement. 

Wabash Ry. Co. v. Elliott, 

Rep. 406. 

While the road of the Wabash Railway Company 
was under government control, one of its employees 
was killed under circumstances indicating the liability 
of the operator of the line. The administratrix of de- 
ceased entered into a contract with Elliott, an attorney, 
to prosecute her claim and receive one-half of all 


Sup. Ct. Rep. 


Adv. Ops. 491, Sup 


moneys received. Elliott served notice of this contract 
upon an agent of the company in accordance with a 
Missouri statute, giving such an attorney a lien upot 
the proceeds of settlement made by the claimant with 
out the consent of the attorney. He then instituted 
suit against the railroad. Without his consent, whilc 
the suit was pending, the administratrix compromised 
her claim with the Director General, and the Director 
General filed a stipulation dismissing the suit. 

Elliott sued the company, and the Director Gen 
eral in a Missouri court and obtained a judgment 
against the company. The company exhausted its 
avenues of appeal within the state, and brought the cas 
by writ of certiorari to the Supreme Court of the 
United States. That court held that the trial court 
erred in refusing to direct a finding for the company 
and reversed the judgment. 

Mr. Justice Van Devanter delivered the 
of the Court. He said in part: 


The courts below apparently assumed that the claim 
agent who effected the compromise and settlement 
represented the company as well as the Director Gen 
eral; but the assumption was wholly inadmissable 
The evidence was directly and positively to the 
trary. The claim agent had been in the company’s 
service prior to the Federal control, but during that 
control was only in the service of the Director 
eral. The payment to the administratrix was made by 
a check drawn by the Director General on funds of the 
United States Railroad Administration and the re 
ceipt taken from her recited that the payment was by 
the Director General. Indeed, so far as appeared, the 
company did not know of the compromise and settk 
ment until after Elliott’s proceeding was begun 

To sustain its asserted freedom from liability in such 
circumstances the company relied particularly on 
Para. 10 of the Federal Control Act of March 21, 1918, 
c. 25, 40 Stat. 451, and Genera) Order No. 50 by the 
Director General of Railroads, U. S. R. R. Adminis 
tration Bulletin No. 4 (Revised), p. 334. That statute 
and order were considered at length in Missouri Paci 
fic R. R. Co. v. Ault, supra, and were there construed 
as contemplating and intending that rights of action 
arising out of acts or omissions occurring in the 
course of the Federal control of a railroad should be 
against the Director General and not the company 
owring the road. (Citing cases.) 

Thus whatever claim the administratrix 
Walker’s injury and death was against the Director 
General, not the company. Elliott’s lien, if he had one, 
was on that claim. The settlement of the claim was 
strictly an act of the Director General done in the 
course of the Federal control. No liability could attach 
to the company for that act consistently with the 
Federal statute and order just cited. 


The case was argued by Mr. Frederic D 
ney for the railroad company and by Mr 
O'Donnell for Elliott. 
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Carriers—Government Operation, Garnishment 

The Federal statute providing that no process shall 
be levied against property under Federal control prohibits 
the garnishment of a debt of one railroad company to 
another to secure a claim which arose before Federal 
control. 

Davis v. L. N. Dantzler 
387, Sup. Ct. Rep. 349. 

The Lumber Company filed a bill for attachment 
under the Mississippi law against the Texas and Pacific 
Railway Company, a non-resident, to obtain satisfac 
tion of its claim for damages, and garnished certain 
creditors of this railroad, among them the Mobile and 
Ohio Railroad Company. The claim had arisen before 
the road had been taken over by the government. The 
Mobile and Ohio answered admitting that it was in- 
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to the Texas and Pacific Railroad Company. The 
Director General then entered the case and took up 
the contest commenced by the Mobile and Ohio Rail- 
road Company against the law of the State and the 
jurisdiction of the State court to enforce it. 
This the Director General did, and nothing more. 
In other words, the Director General contested the 
jurisdiction and power of the Court to proceed against 
property under the control of the United States, and 
which the proclamation of the President and the 
statutes of the United States had exempted from 
state control. 
The case was argued by Mr. R. C. Beckett for the 
Director General, and by Mr. W. A. White for the 
Lumber Company. 


Mevtenaneslegees Clauses 


A statute making the validity of the foreclosure of a 
mortgage conditional upon the filing of an affidavit by 
the mortgagee within three months after the completion 
of the foreclosure, does not impair the obligation of the 
mortgage contract. 

Conley v. Barton, Adv. Ops. 268, Sup. Ct. Rep. 
238. 

In 1905 Barton as mortgagor executed a mort- 
gage containing a provision that the right to redeem 
should be forever foreclosed one year after the com- 
mencement of foreclosure by taking possession or by 
any other method recognized by law. In 1917 the 
Maine legislature passed a statute providing that pos- 
session so obtained and continued for one year should 
forever foreclose the right of redemption on condition 
the mortgagee or holder of record executed and re- 
corded within three months after the expiration of the 
mortgage an affidavit setting out the facts. In 1919 a 
breach of the mortgage was committed, and the holder 
foreclosed by taking possession and recording a cer- 
tificate, as provided by the laws of Maine. Barton 
brought suit to redeem, and in his amended bill set 
up the lapse of fifteen months from the date of taking 
possession and the fact that no affidavit had been re- 
corded. To this plea defendant answered that the 
Maine statute had no application to plaintiff’s right, 
and that if it had, it extended the foreclosure period 
and impaired the obligation of the mortgage contract 
in contravention to the Constitution of the United 
States. The trial court, and the Supreme Court of 
Maine, construed the Act to apply to foreclosures of 
mortgages executed prior to its passage, and held that 
the statute did not extend the foreclosure period, and 
was valid. The case came on writ of error to the 
Supreme Court of the United States where the de- 
cree was affirmed. 

Mr. Justice McKenna delivered the opinion of the 
Court. He said: 

It is recognized that the legislature may modify 
or change existing remedies or prescribe new modes 
of procedure without impairing the. obligation of con- 
tracts if a substantial or efficacious remedy remains 
or is given, by means of which a party can enforce his 
rights under the contract (citing two cases). These 
cases are complementary. In the first, an alteration 
of the remedy was sustained; in the second, the 
remedy was adjudged so intimate in its relation to the 
contract as to be within its obligation and immunity 
from change. The first is the reliance of defendant 
in error; the second of plaintiff in error. Our inquiry, 
therefore, is, which determines the case at bar: 

The statute in execution of the purpose of the 
State, enjoins a duty upon the mortgagee, the effect 
of the non-performance of which the mortgagor may 
avail of. In other words, the duty not performed, the 
attempt at foreclosure is null and void, and necessarily, 
therefore, it is no impediment to redemption of the 

mortgage by the mortgagor. It does not withhold 
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possession of the premises for a single day, nor does 


it defeat the efficacy of foreclosure. 


possession as 


And we have seen, the Supreme Court of the State 
passing upon it, decided that compliance with it does 


not involve any delay. The mortgagee may perform 
the condition at once or at his option any time within 
three months. It, therefore, only imposes a condition, 
easily complied with, which the law, for its purposes 
requires. And the condition was required and its 
purpose declared long before plaintiff in error’s at- 
tempt at foreclosure 

The case was argued by Messrs. Harry A. Heg 
arty and James B. Flynn for defendant (plaintiff in 
error) and by Mr. Frank H. Haskell for Barton 


Receivers—Federal Jurisdiction 


Where a state court has taken possession of the assets 
of a company, although for purposes of limited relief only, 
a federal court may not take possession of the property, or 
control the future proceedings of the state court. 


In a suit by a creditor to appoint a receiver the amount 
in controversy is the amount of his claim, and not the 
assets or the liabilities of the company 

Section 56 of the Judicial Code extending the opera- 


tion of a receivership to other districts of the same circuit, 
does not apply to receiverships of ordinary insurance com- 


panies. 

Lion Bonding & Surety watz, Adv. Ops 
533, Sup. Ct. Rep. 480 

The Lion Bonding & Surety Company, a Neb 


raska insolvent. In 
accordance with the laws of the state, the state De 
partment of Trade and Commerce applied to the 
District Court of Douglas Nebraska, for 
an order directing it to take possession of the prop 
erty of the company and to conduct its business, 
and for other relief. The company admitted the 
material allegations of the he order was ac 
cordingly entered on April the De- 
partment took possession, su orders of 
the state court. 

The company had been admitted to do 
ness in Minnesota. On May 2, 1921, Karatz, an 
unsecured simple contract creditor, filed a bill in 
the federal court for the District of Minnesota, 
alleging a claim for $2,100, and the insolvency of 
the company, but not the Nebraska proceedings 
The federal court appointed Hertz and Levin re 
ceivers for all property wherever situated, and auth 
orized them to apply to any other District Court 
in aid of the order. 


Insurance corporation, be« 


County, 


and 
rect to the 


busi 


Motions by the 
dismiss the Karatz bill and to discharge the re 
ceivers were made On May 11, 1921 
Hertz and Levin the bill 
and order of appointment, under Section 56 of the 
Judicial Code, with the federal district courts fo 
Nebraska and other states. On May 28, 1921, the 
Nebraska Department of Trade and Commerce ob 
tained an order in the 
liquidate the company 
At this crisis of conflicting authority the Min 
nesota receivers filed a bill in the Federal District 
Court for Nebraska, Omaha Division. to enjoin 
the Department from interfering with the Minne 


company t 


and denied 


' 


filed certine copies of 


state court directing it to 


sota receivers’ possession and control. This suit 
and that instituted by Karatz were heard at the 
same timeby the Circuit Court of Appeals for 


the Eight Circuit, and that court upheld the Min 
nesota receivers, affirming the order appointing 
them, and in the Nebraska injunction suit reversing 


the decree of the lower court dismissi 
The cases were brought to the Supreme ‘| 
writs of certiorari, and the 
Court of Appeals reversed. 
Mr. Justice Brandeis delivered the opinion 
the Court. He held first that the motion to dismis 
the Karatz bill should have been granted becaus 
having been brought by an unsecured sit ple cor 
tract creditor, there was f 






decrees of the Circu 





want of equity, and als 





because the federal court could not take jur 
diction. He said: 
The facts specifically stated show that the amount 
controversy was less than $3,000. Plaintiff’s claim aga 
the company was $2,100. He prayed that this debt be 


clared a first lien on the assets within the State. His 


nterest was to have that debt paid. The amount of tl 
corporation’s assets, either within or without t State 
s of no legal significance in this connection. Nor is the 
amount of its debts to others. The case is not of that clas 


where the amount in controversy is measured by the valu 


f the property involved in the litigatior 








He then decided that the motion to dismis 
the bill in which Hertz and Levin wer¢ pointe i 
receivers should have been granted: 
Hertz 1 Levin were not appointed ancillary re 
vers for raska hey sue in the Nebras listri 
is Minnesota receivers, relying upon Sectior rf tl 
Judicial Code. That section, by its terms, applies 
where in a suit ‘ vhich a receiver shall Ap nted the 
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erty is init, extending into several States f 
state railroad pipe lines. (Citing cass It cannot 
be assumed t he assets of an insurance company are 
f that character Those of this company, within the 
Minnesota district specifically described Karat 
ill were alleged to consist of money and credits The 
description of the property in Nebraska, given in th 
lertz bill, is “cash, mortgages and other securities, bill 
receivable, real estates, stocks and bonds.” 7 pr ns 
f Section 56 extending the operation of a recei\ t 
ther tricts of the same judicial circuit, were, tl e 
inapplicable to this case 

He continued 

Moreover, even if the federal court for Minnesota 
vould have had jurisdiction to appoint the r ers, and 
these receivers had secured ancillary appointment 
Nebraska district, the Hertz bill should still have bee 
dismissed; because the property was then in t posses 
sion of the state court. What the federal irt under 


u 
; Prtcl~ 
ook to do was not to adjudicate rights in personam (as 

















the state court did in Kline v. Burke Construction Ce 
0. 81, decided November 20, 1922), but to tal the » 
ut of the possession and control of the stat urt, and 
enjoin all action on its part, except as directed by tl 
federal court for Minnesota. It sought to do this althoug! 
the st: court alone had jurisdiction of the parties and 
the bjyect matter, at the time when the proceeding be 
r it was begur it the time its decree directing the De ; 
partment to take possession was entered: and at the tim j 
ssession was taken thereunder More r, the pr 
ceeding in the state court was confess¢ propriat 
ne; the possession taken was actual nd is bees 
ntinuous All this occurred before any suit was begur 
iny federal court Che federal court did not seek t 
gain possession and control of the Nebraska ropert 
until three months after entry of the de f the stat 
court directing the Department (which has 1 Ss 
the res) to proceed with the liquidatior The case 
thus, free of those features which sometimes create diff 
culty in determining conflicts between court f concur 
rent jurisdiction 
Where a court of competent jurisdiction has, by ay I 
propriate proceedings, taken property into its possessior 
through its officers, the property is thereby withdraw 
from the jurisdiction of all other courts. (Citing cases 
Possession of the disables other courts of coordinate 
jurisdiction from exercising any power r it Citing 
ases The ourt which first acquired risdict 
through possession of the property is vested, whil« 
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Trademarks.—Infringement 
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The case was argued by Mr. Hans von Briesen 
for plaintiff (petitioner) and by Mr. John B. Doyle 


for defendant. 


Vested Rights.—Curative Acts 


A judgment declaring a public right may be annulled 
by subsequent legislation, and hence a legislature may 


validate a consolidated school-district after it 


declared void by the co 


urts. 


has been 


Hodges et al. v. Snyder et al, Adv. Ops. 458, Sup 


Ct. Rep. 435. 


A taxpayer's suit was brought in a South Dakota 
court challenging the validity of a consolidated school 
district formed by the merger of smaller districts. The 
Supreme Court of that state, reversing the lower court, 


held the merger void and remanded the cause. 


The 


legislature thereupon passed an act validating the pro- 
ceedings under which the district had been formed as 


of the date of the orgs 


inization. Before 


this act went 


into effect the lower court entered an injunction in 


conformity with the 


mandate. After 


the 


act went 


into effect, defendants (members of the district board ) 


moved to set aside the 


injunction. 


On a second appeal 


the state Supreme Court held that the curative act 
had validated the defective organization, and directed 
that the judgment as to the injunction, but not as to 
The case was brought to the 
Supreme Court of the United States, where the judg 


costs, be set aside. 


ment was affirmed. 


Mr. Justice Sanford delivered the opinion of the 


Court. 


stated the principal question as follows: 


Their sole 


contention 1s 


that as the 


After disposing of a point of practice, he 


curative act 


was not enacted until after the Supreme Court had 
decided, on the first appeal, that the consolidated dis- 


trict was invalid, anc 


1 did not go into 


effect until 


after the Circuit Court had entered judgment adjudging 
its invalidity and enjoining the defendants from further 
conducting its affairs, it deprived them, as applied by 
the Supreme Court, without due process, of the pri- 


vate rights v 


under 


property 


which had been 


these adjudications. 


vested in 


them 


It was true, the learned Justice said, citing cases, 
that private rights which have been vested by a judg 
ment cannot be taken away by subsequent legislation 


But he continued: 
This 


rule, howev 


held in 


er, as 


the 


Wheeling 


Bridge Case, does not apply to a suit brought for the 
enforcement of a public right, which, even after it has 


been established by the judgment of 


the 


court, may 


be annulled by subsequent legislation and should not 
be thereafter enforced; although, in so far as a pri- 
vate right has been incidentally established by such 
judgment, as for special damages to the plaintiff or for 


his costs, it may not | 

In the Wheeling 
Bridge Case, the 
abating an obstruction 


public 


ve thus taken away 
Bridge Case, as in 
right involved 
to the navigation 
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the Clinton 


that of 
of a river. 


rhe right involved in the present suit, of enjoining 
the maintenance of an illegal school district and the 


issuance of its bonds, 
by the plaintiffs with 


And while in the Whe 


all other resident 


-eling 


is likewise a public right shared 


taxpayers 


sridge Case the bill was 


filed by the State, although partly in its proprietary 


capacity as the 
(9 How. 647, 


owner of certain canals and railways 
648), the doctrine that a judgment de- 


claring a public right may be annulled by subsequent 
legislation, applies with like force in the present suit, 


although brought by 
own benefit 

one case as in the 
vate. 


individuals primarily for 
the right involved and adjudged, in the 
other, being public, and not pri- 


their 


The case was argued by Mr. Samuel Herrick for 
the taxpayers and by Messrs. Max Royhl and T. H 


Hull for the school boz 


ard. 











Council Decides to Begin Restatement of Law of Contracts, Torts, Agency and Conflict 
Laws—Reporters Appointed to Prepare Tentative Drafts—Survey and Statement on 
Defects in Criminal Justice Provided for—Report on Practicability of Re 
stating Law of Business Association to Be Presented 


By WILLIAM Draper |-Fwis 


Director of th 


HE generous gift of the Carnegie Corporation 
"Tt The American Law Institute, which insures 

the Institute an income of $110,000 a year for 
nearly ten years, has enabled the Council of the 
Institute to begin the proposed restatement of the 
law. An important meeting of the Council was 
held at the Association of the Bar of the City of 
New York, on May 19th. Eighteen of the twenty 
one members were present, and the Report on Or 
ganization, Work and Budget, submitted by the 
Executive Committee, was considered and acted 
upon. 

The Council decided to begin a restatement of 
the law of Contracts, Torts, Agency, and Conflict 
of Laws. In each topic responsibility for the 
preparation of a tentative draft will rest on a re- 
porter. The reporters will have assistants and the 
advice of other experts. 

The Council appointed Samuel Williston of the 
Harvard University Law School reporter for Con 
tracts; Francis H. Bohlen of the Law School of the 
University of Pennsylvania reporter for Torts; 
Floyd R. Mechem of the Law School of the Uni 
versity of Chicago reporter for Agency ; and Joseph H. 
Beale of the Harvard University Law School reporter 
for Conflict of Laws. Work on Contracts, Torts, and 
Conflict of Laws will begin at once; work on Agency 
will begin in September. 

Each reporter is the outstanding authority on 
the law of his topic. Each is a lawyer of recognized 
constructive legal ability, and has devoted the best 
part of his professional life, though unconsciously, 
to prepare for the work which the Institute is now 
asking him to do. 

The law of Contracts has recently been ex- 
haustively set forth by Mr. Williston in a treatise, 
the result of more than twenty years unremitting 
labor. Mr. Mechem has taught Agency for thirty 
five years. He has written a book on the subject 
to which the courts accord an authority unexcelled, 
if indeed equalled, by that now accorded to any 
other legal treatise. Mr. Bohlen has spent nearly 
twenty-five years in the study of the law of Torts, 
and his suggestive and constructive articles dealing 
with many of the fundamental problems of that 
topic have had a distinctive influence on modern 
judicial decisions. For many years Mr. Beale has 
been working on a treatise dealing with the in- 
tricate and much disputed topic, Conflict of Laws, 
and his notes and manuscript will form the material 
from which will be written the treatise accompany 
ing the principles and rules of law set forth in the 
restatement. 

The statement of the law of any topic, how 
ever, will not be the work of any one man. While 
the reporter will be primarily responsible for the 
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production of the first and subsequent drafts, 
will have the advantage of the advice and criticis! 
of other experts. No restatement will be submitt 
to the Institute by the Council until it has be 
subjected to a searching examination b 
mittee of experts. 

It is recognized that the Council’s first proble 
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is to determine the necessary details with respe i 
to the form of the restatement, the classification ke: 
topics and terminology. On June 25, 26 and 2 
there will be held in Cambridge, Massachusetts 4 
conference of all those engaged in the work, 4 
which model forms of restatement prepared by tl 

reporters and by the director will be considered a1 

discussed. Mr. Bohlen will also prepare for th i 





conference an analysis of three possible method 
of restatement of the law of Torts. Tor the benet 
of the Committee on the Preparation of 
and Statement of the Defects in Criminal 
ferred to below), there will be a meeting of speciall 
invited experts on that subject. While the Counci 
have not committees and 
subject, they have invited to the Cambridge cor 
ference Arthur L. Corbin of Yale University 
William H. Page of the University of Wisconsin 
and Herman Oliphant of Columbia University, t 
confer with Mr. Williston on Contracts; and Ernest 
G. Lorenzen of Yale University; Herbert F. 
rich of the University of Michigan; J. G. Buchan 
of Pittsburgh, and Monte Lemann of New Orlea 
to confer with Mr. Beale on Conflict of Laws 
Mr. Williston will prepare during the 
a draft of a restatement of the law relating 
formation of contracts. Mr. Beale will prepar« 
draft of a restatement of so much of Conflict 
Laws as relates to Domicile and Jurisdiction, ar 
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an outline of his proposed treatment of the enti 

subject. Roscoe Pound, Dean of the Harvard U 

versity Law School, who has been appointed spec y 
advisor on classification and terminology, will pr: 

pare a preliminary report during the summer, a 

this report, as well as the results of the sumn 

work of the reporters, will be made the subjects 





another conference in the fall. 
The Council of the Institute, besides taking t 

action necessary to begin work on thé 

ferred to, has provided for the prepara 












survey and statement on Defects in Criminal Ju 
tice, and for a report on the practicability of a 1 . 
statement of the law of Business Associations ‘’ 
The survey and statement on Defects in ( ye 
inal Justice will be made by a committee composs ys 
of ex-Governor Herbert S Hadley, lohn G. Mi . 
burn, and William E, Mikell. The primary obje 
of the survey is to give to the Council such pe 






analysis of the causes of existing defe« rim 
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d administ is will make possible an 
estimate of the results which could 
be expected from a restatement of sub- 

tive and proce criminal law. The survey 
statement will point out the other direc 
in which eff for improvement in the ad- 
tration of criminal justice should be applied. 
will thus serve as a permanent guide to agencies 
er than the Institute for the i: nprovement of 
sting legal conditions and to those willing to 
financial assist to such agencies. As it is 


tended that members of the committee 


do more thar ike an examination of the 
ilts of the investigations that have already been 
le by others, with the object of presenting a 
ar analytical statement oi the subject, it is ex- 
ted that the re port \ ll be ready for submission 
the Council by iry | ; 
The responsil preparing the prelimi 
draft of the 1 rt on the practicability of a 
tatement of the Business Associations has 
placed on me When the preliminary draft of 
e first part of tl ort is prepared, it will be 
ced before a re ip ot experts in the topic for 








ticism and s The term “business as 
itions” nclud rporations, partnerships, 
mited partnership nd all other associations of 
oO or more persor rganized to carry on as co 
ners a business for profit. 
Under the by vs of the Institute, it is the 
ity of the Council to increase its own membership 


irty-three Che principal 
is to make the membership 


m twenty-one ft t] 
ect of this incr 


the Council represent to a greater degree the 
gal profession in all parts of the country. This 
ity is difficult and delicate. The Council has ap- 
nted a committee to receive nominations and to 


eport to the next 


eeting of the Council which 
ill be held at the j 


August in Minneapolis, 


t the time of the ual meeting of The American 
ar Association Council has also directed a 
mmittee to rej upon the principles which 
uld regulate the number and selection of new 
embers of the Institut 

The questior { the permanent location of the 

stitute was not discussed at the meeting on May 
th. There is a general feeling among the mem- 
ers of the Council that it would be unwise to select 
permanent home for the Institute now. The im- 
iediate task is to get the work of the Institute 
tarted. Experiencs show the proper character 
nd location of the permanent headquarters. Ac 

dingly, the onl tion taken by the Council 
the matter was t rect the President to ask the 
uthorities of the University of Pennsylvania, in 
‘hiladelphia, to cor r the allotment of tempo 

y quarters in the w School to the Director and 
is staff. 

I believe that the members of the Council 
eft the meeting with the feeling that an important 
ulestone in the life of th or has been 
assed. The initial plan of work has been adopted 


and there is a reasonable 


ind put into ope 
mplishment of definite work 


rospect fc r the 


luring the summer i fall. It will not be possible, 
f course, to place before the Institute at its meeting 
ext winter any fir lraft of a restatement of the 
hole, or even of part, of any topic There will, 
owever, be mucl n be considered which will 





interest and importance. 


ake the meeti! v 





a suit 





While prophecies as to time, in a work of this char- 
acter, are usually unwise, it is not improbable that 
important portions of the law of Contracts will be 
ready for submission to the Institute at its meeting 
in the winter of 1923, and that thereafter the annual 
volume of the completed work will steadily in- 
crease. 


Centenarian Lawyers 


“Though the longevity of lawyers has become 
proverbial, Sir Gardner Englehart, the ‘Father of 
the Bar,’ who recently celebrated his centenary, is 
only the second member of the Bar to become a 
centenarian, Mr. W. A. G. Hake, who died in 1914 
at the age of one hundred and three, was, so far 
as available records go, the first barrister to achieve 
the distinction. He was not, however, the first 
member of the legal profession to attain it. Mr. 
Richard Peter, who was in active practice as a 
solicitor in Launceston for seventy years, cele 
brated his centenary in 1909, and Mr. F. H. Janson, 
a member of one of the oldest firms in the City of 
London, and an ex-President of the Law Society, 
completed his one-hundredth year in 1913. There 
have been other men in the legal profession who 
have missed the distinction of being centenarians 


only by a year or two, most notable among them 
being Lord Halsbury, who died at the age of 
ninety-eight. Mr. Henry Griffith, who was for so 


long the senior Bencher of Gray’s Inn, reached the 
same great age. And, happily, we still have with 
us Sir Harry Poland, who, notwithstanding his 
ninety-three years, continues to take a keen inter 


est in the law and its administration.”"—-The Law 
Journal, (Feb. 17). is\ oy 
Mr. Justice McCardie on Woman’s Dress 


The Canadian Bar Review (May) reprints the 
following extracts from the opinion of an English 
judge in the recent case of Callot vs. Nash (1923), 
involving the husband’s responsibility for 
wearing apparel supplied his wife: 

“The dress of woman has been ever the mystery and 
sometimes the calamity of the ages. This account 
of the plaintiffs’ is a mere fraction of the dressing debts 
incurred by the defendant’s wife. I might well infer that 
it is as true in some cases to-day as it was when Ovid 
wrote 1,900 years ago ‘Pars minima est ipsa puella sui,’ 
that is, ‘The woman is the least part of herself.’ Her 
{Mrs. Nash’s] catholicity of profusion was remarkable. 
She threw herself beneath the fatal curse of luxury 
She forgot that ostentation is the worst form of vul- 
garity. She ignored the sharp menace of future 
penury. 

“The defendant here was a captain in the Army, but 
otherwise he had no particular rank or position. The 
word ‘captain’ is not to be taken as a synonym for 
prodigality. It is true that the husband and wife (par- 
ticularly in the early period of marriage) lived at times 
in fashionable hotels, and dined and danced at fashion- 
able restaurants. I must make allowance for the irra- 
tional tyranny of social convention; I do not overlook 
the requirements, however foolish, of so-called fashion- 
able society. I am willing, moreover, to recognize the 
tonic properties of an occasional new costume 

“Husbands vary. Some repose on financial strength ; 
some hover on the brink of mere indigence. Nothing 
was known of Captain Nash, except his address at a 
Paris hotel, or his address in London. He was merely 
one of a rapid succession of husbands. He was nothing 
more. He might well be as transitory as the other two. 
To the plaintiffs he was only an incidental male ap- 
purtenance to Mrs. Nash. When I observe the 
consequences of Mrs. Nash’s slavery to fashion, I might 
well apply the words of Victor Hugo in his ‘Notre 
Yame de Paris’ and say that ‘fashions have done more 
harm than revolutions.’ ” 
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FOUR TO FIVE DECISIONS 
III 

The proposal to limit the powers of the 
Supreme Court to declare the invalidity of 
acts of Congress and of state legislative 
bodies which are in conflict with the federa 
constitution, continues to attract public in- 
terest and comment. 

The Chief Justice in his address at Cin- 
cinnati, commemorative of the life and judi- 
cial service of Chief Justice Chase, reminds 
us that this is no new proposal, but one 
which has been rejected more than once by 
the sober second thought of the American 
people. This notable address is printed in 
full on another page and will repay intent 
reading. 

As all students of the science of govern- 
ment know, one of the distinguishing fea- 
tures of the American experiment is the divi- 
sion of the powers of government between 
three departments and the prohibition that 
any one of these departments invade the 
province of the other. It is of course inevit- 
able in such a system of government that, 
notwithstanding such prohibition, conflict 
should arise between the departments and 
that when the legislative department is 
checked in the exercise of its will by the 
declaration of the judicial department that 
its enactment is in conflict with the consti- 
tution, the legislative department and those 
interested in the legislative project thus 
brought to no avail should seek to throw off 
this unwelcome restraint. This is the chief 
source of the present proposal and of those 
which our history records in early days. 

Those who sincerely believe in the wis- 
dom of the provisions of our constitution 
above referred to and in the maintenance of 
the independence of the three departments 
of government will find it difficult to justify 
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the attempt on the part of one of these de- 
partments to limit the powers of another. 

With this fundamental principle in mind 
we stated in an earlier number that such 
change could not be brought about by an act 
of Congress but that it could only be accom 
plished by constitutional amendment. It has 
been suggested that there may be some 
doubt as to the correctness of this proposi 
tion because of the provisions of Section 2 
of Article III of the constitution, which pro 
vides that the Supreme Court shall have 
Appellate jurisdiction both of law and fact 
“with such exceptions and under such regu- 
lations as Congress shall make.” 

This provision of the constitution must 
of course be construed in harmony with the 
provisions of Section 1 of Article III which 
vest all the judicial power of the United 
States in the Supreme Court and such in 
ferior courts as Congress may establish. So 
construed it would be very difficult to sus 
tain as “regulations,” acts of Congress by 
which any part of the judicial power of the 
United States was divested from federal 
tribunals. 

This debate, however, is academic. The 
real question is whether or not in cases reg 
ularly brought before that tribunal, in which 
the validity of legislative acts is assailed as 
in conflict with the constitution, the exist 
ing power of the Supreme Court to adjudi 
cate upon that question shall be limited at all. 
If it be determined that it is wise to take 
from the judicial department, in any degree, 
power to decide this question like any other 
judicial question brought before it, there will 
then be time to determine what that limita 
tion shall be and how it shall be made 


THE CREATIVE TASK OF COURTS 

In his address at the Kent Centennial 

celebration, Secretary Hughes has drawn 
from the career of Chancellor Kent and his 
great influence upon the development of 
€quity jurisprudence, an interesting analogy 
which he applies to the development of 
international law and the Permanent Court 
of International Justice. He says: 

A permanent international tribunal can ac- 
complish for international law in large measure 
what Kent and the judges who have followed 
him have achieved for the equity jurisprudence 
of the United States. 

This analogy is an instructive one and 

might with profit be given still broader ap- 
plication. While it is undoubtedly true that 


law came before the courts, and that the 
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SIR MATTHEW HALE’S RULES 

A few of the newspaper comments on the 
proposed Canons of Judicial Ethics printed in 
the February issue of the Journal rather sug- 
vested that the formulation of a code contain- 
ing so many apparently self-evident proposi- 
tions was a trifle superfluous. There 
plenty of answers to this, and perhaps one of 
the most striking is furnished by the rules for 
his own conduct prepared by Sir Matthew 
Hale, printed in the April issue. 


are 


Neither lawyer nor layman is likely to find 
in these rules anything to which he is not will 
ing to yield an immediate assent. And yet this 
distinguished jurist found it helpful to write 
them down for his own guidance and to keep 
them constantly in mind. It was not a ques- 
tion of the principles being difficult, but a prac 
tical question of keeping them constantly in 
mind so as to render specific application quicker 
and easier. 

While the principle of conduct may be 
plain, the matter of its application may be 
quite another thing. And unless the principle 
is always before the judge, the relation of a 
specific act to it, as coming under its scope 
and authority, is at least a degree, and it may 
be many degrees, less evident. 


SIMPLE PROCEDURE AND 
INTEREST 
Support is lent to the argument of Mr. 

Thomas W. Shelton for a simplified procedure, 

in the January issue of the JouRNAL, by an 

item from the Law Times of London of recent 

Referring to the fact that there are at 

least some people without personal or profes- 

sional interest in the results of proceedings who 
read the reports of decisions in ordinary com- 
mercial and other actions, that journal says: 
“That laymen are able to enjoy the reports 
of our legal tribunals is another testimony to the 
fact that these pronouncements are nowadays 
comparatively free from those technicalities which 
at one time militated against the intelligibility of 
reports by others than those of the profession.” 
Assuredly anything which tends to direct 
the interest of the layman to the actual prin- 
ciples of the law and the mode of administer- 
ing Justice in the courts is greatly to be de- 
sired. The layman has no more essential 
interest than the function of the courts, and the 
more evident and logical their processes are, 
the more readily he will realize it and be moved 
to lend them his sympathy and support. 


PUBLIC 
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CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men 
tion of Interesting and Significant Contributions Appearing in Current Legal Periodicals 


I. Among 


James Schouler, LL. D., Sixth Edition by Arthur 


| AW of Wills, Executors and Administrators, by 
Matthew 


W. Blakemore, of the Boston Bar. 
Sender & Co., Inc., Albany, N. Y. 4 volumes, $36.00 
The last edition of this book was prepared by Mr 
Schouler in 1915. This book is so widely and favor 
ably known to the profession that nothing more than 
comment on the changes made by the editor of the 
sixth edition is necessary. In general, the arrange 
ment of the earlier editions is preserved, as are the 
original author’s statements of the law, which have 
become so widely embodied in judicial decisions. The 
number of cases cited has been increased from fourteen 
to thirty-one thousand. In addition to enlargement, 
other noteworthy changes in the sixth edition are indi 
cated by the following quotations from Mr. Blake- 
more’s preface: “Medical knowledge of mental dis- 
eases has so far advanced since Professor Schouler 
wrote his treatise that an entire recasting of the por- 
tion of the work on testamentary capacity has been 
necessary and the editor of this edition has brought 
the work completely in line with modern psychiatric 
developments through the courtesy of Dr. Thomas A 
White of the Government Hospital at Washington, one 
of the recognized leaders in advanced study of diseases 
of the brain, Full directions for examination and cross 
examination of witnesses and preparation of such cases 
for trial in the light of modern medical knowledge 
have also been inserted in this edition. The construc- 
tion of Wills has been made a special feature by the in- 
troduction of thirty-one new chapters containing al! 
the modern cases and the law of Estates has also 
been newly written with sixteen new chapters con- 
taining among other interesting features a full exposi- 
tion of recent developments in the law of conditions 
and restraints on alienation. The Third Volume on 
‘Executors and Administrators’ brought this 
valuable work down to date and has also added to it 
new chapters on Rights of Beneficiaries, including a 
full modern treatment of the Ademption, Lapse, and 
Abatement of Legacies and kindred topics.” The 
publishers have done their part in enhancing the value 
of this notable treatise by excellent typography, press- 
work and binding. 
The Law of the Press, by William G. Hale, Dean 
of the Law School, University of Oregon. West Pub- 
lishing Co., St. Paul, Minn. $3.50 


has 


This book of 
some five hundred pages accrued from the author's 
lectures to students of Journalism, and in such schools 
the book will doubtless have great utility. Its scope 
is indicated by the following chapter headings, exclud- 
ing introductory matter: Libel, Right of Privacy, 
Publications in Contempt of Court, Constitutional 
Guarantees of the Freedom of the Press and Prohibition 
of the Circulation of Pernicious Writings, Copyright, 
Rights and Duties of News-Gathering Agencies, Of- 
ficial and Legal Advertising and Newspaper Subscrip- 
tion Contracts. The method of treatment combines 
that of the text-book and the case-book. A concise 


Recent 
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statement of the law on each subject is follo 
number of cases well selected and edited 
ofa competent teacher, this book should prove of ve q 
great utility in schools of Journalism 


Classics Oo} the Bar, Stories of the World's Gre 4 
Legal Trials and a Compilation of Forensic Maste) 
pieces, by Alvin V. Sellers. Volume VII. Classic Pu , 
lishing Co., Baxley, Ga. $3.00.—The latest volume Z 
this series contains the speech of the Earl of Straffo 
at his own trial, the remarks of Robert G Ingersoll 
the Russell will case, Andrew Hamilton’s address 
the jury in the Zenger libel case, and Henry L. Cli: 
ton’s opening speech in the Brown-Davidson damag 
suit. The remaining two-thirds of the volume is dé 7 
voted to the trial of Daniel E. Sickles, upon the chars 4 
of murder of Philip Barton Key. There are print 7 


the speeches of Robert Ould and James M. Carlisl 
for the Government, the speeches of John Grahan 
Edwin M. Stanton and James T. Brady, for 


fense, and the instructions to the jury by Judg 
Thomas H. Crawford. 
The Law and Its Sorrows, an Exoteric of Our 


Legal Wrongs, by James Hannibal Clancey, LL. B., 


the Bar of Jackson, Mich. The Benton Institute, Di 
troit, Mich. $1.50—This volume contains a m 
severe criticism of the administration of justice and 
number of suggested remedies for existing evils. Fait 


minded readers will recognize that many of the crit 
icisms are amply founded on fact, while others are not j 
so founded. They will find the reforms propose 
likewise falling into the two classes, some exceeding 
well considered, others scarcely calculated to carry con 
viction as to either their desirability or feasibility. Th 
present widespread criticism of the work of the lega 
profession, whether well founded or not, is sufficiently 
important to justify the profession in reading this book 


; 


with the thought to glean from it such of its criticism 


i 
ne 


ega 


as are sound and such of its suggested remedies as at 
to be desired It is to be regretted that so mu 
sound criticism of the profession is interlaid with ma 
terial written in a vein making a wide sympathet 
reading of the book difficult. It none the less deserve 


such a reading. 

International Society, Its Nature and Interests, by 
Philip Marshall Brown, Professor of Internationa 
Law, Princeton University. The MacMillan Company 
New York. $1.50.—Some sentences from the 
of this little book will disclose the author’s 
“Robertson of Brighton—a great idealist as we 
profound thinker—has said that: ‘Society is not mad 


| refa 
at proacl 
l] 


a> 





by will, but by facts.’ This truth has not arent! 
been realized by many of the recent writers on inte1 
national affairs. Too often they have shown a tet 


dency toward ‘wishful thinking’ in their eagerness 
remould the universe ‘nearer to the heart’ 
Emotional appeals have been made to the 1 
ism of men without at the same time furnishin; 
with the solid facts concerning international 
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ments in democratic government which are being 
worked out on this continent will be well rewarded if 
we can induce others to explore more thoroughly the 
field of political science which is roughly surveyed in 
the chapters that follow.” 

The Rise and Fall of Prohibition, by Charles Han- 
son Towne. The MacMillan Company, New York. 
$2.00.—A popular study of the status and effect of 
prohibition, humorous in tone, couched in satire and 
illustrated by cartoons drawn in the very spirit of the 
author’s treatment. Illustrations by Peter Newell. 

The Creation of the Presidency, 1775-1779, A 
Study in Constitutional History, by Charles C. Thach, 
Jr. Ph. D. Johns Hopkins Press, Baltimore. $1.50.— 
In this study of the office of the presidency, the partial 
view afforded by the catalogue of presidential powers 
found in the constitution and in the decisions of the 
United States Supreme Court is rounded out by a 
consideration of the political and social history of the 
office during the period in question. 

Rate-Making for Public Utlities, by Lamar Lyn 
don. McGraw-Hill Book Co., Inc., New York City, 
New York. $2.00.—This is a hand-book prepared for 
reading by engineers, municipal authorities, bankers 
and business men generally. Legal students of rate 
regulation will view with sympathy, but doubt, the 
author’s attempt “to point out the legal and mathe 
matical conclusions for each and every factor which 
enters into the consideration of valuation and rate 
making,” conclusions which to the author appear to be 
unescapable. 

Railroads, Rates — Service — Management, by 
Homer Bews Vanderblue, Ph. D., Professor of Busi- 
ness Economics, Harvard University, and Kenneth 
Farwell Burges, LL. B., of the Chicago Bar. The 
MacMillan Company, New York City. $4.50.—Sub- 
jects treated in this volume are the agencies of regula- 
tion, practice before commissions, and relations of 
commissions and courts, the rate-making power, the 
publication of rates, valuation for rate fixation, prin- 
ciples covering rate structures, the duty to serve, the 
supply and distribution of facilities, through routing, 
railway management including railroad credit, labor 
administration, accounting and railroad consolidation. 
This book will be found very useful to all lawyers han- 
dling questions in its field, and it should be widely used 
in law schools as supplementary reading for courses on 
Public Utilities and Carriers. 

The Return of the Middle Class, by John Corbin. 
Charles Scribner’s Sons, New York City, New York. 
$2.50.—This very interesting and stimulating book, by 
a well-known critic of play, books and events, is as 
adequately described by its jacket as is possible in the 
space available for its description: “An original dis- 
cussion of our social and political predicaments: the 
author paints out that most discussions of current prob- 
lems are off the mark, for they are conducted on the 
erroneous assumption that there are two classes, capital 
and labor, whereas, in fact, there is also the middle 
class, composed of the brain workers—professional and 
salaried men. This class has its rights, as apart from 
capital and labor, which it is in the public interest to 
protect. The best way to do this would be to increase 
the influence of the now neglected middle class, which 
the author calls the brain power of the country as dis- 
tinguished from the manual and the money power, 
now markedly underpaid, as a matter of common jus- 
tice or right and wrong.” 
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ROF. E. F. ALBERTSWORTH, Western Re 

serve University in Cornell Law Quarterly for 

April, supplies numerous interesting illustrations 
of “Imitative and Apocryphal Reasoning of Courts.” 
Various causes are suggested; among others, that 
“many of them are unacquainted with legal science, 
legal history, philosophy and jurisprudence; lack of 
time ; too much consideration given to precedents ; elec 
tive judiciary with at times a low grade of personnel 
He concludes that “perhaps no partict explanation 


is all sufficient; the all important matter is that, know- 
ing the causes, these may be eradicated and judicial re 
form effectuated.” In the same journal appear two 
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elief i socially 
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group of the community the losses which experience 
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ent discussions of 


tendency toward the creation of law of this character” 
which evidences itself in the popular demand for un- 
: ap 


constitutional legislation, which, 


pecause O 


f human in- 


firmity, the processes of law do not always correct.’ 
In view of recent enact s sustained by the courts 
“ee sol o . on tere . al | . tek ; e441 
which a generation ago wou ve received little 


support in the legislative, mu 


branch of the government,” he 


less in the’ judicial, 


isserts that “assurances 


as to the future are lacking and constitutional guar- 
anties are disappearing,’ and it legislation now 
pending indicate ; “the congres eption of the 
absence of any barriers whatsoev cross the legisla 
tive right-of-way of Congress 

Prof. Manley O. Hudson, Har d | School 


contributes a most instructive discussion of “The 7 
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harmonious and self-consistent system.” In the n 
journal Charles Wesley Dunn analvzes ar scusst 
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Vaintenance.” 
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REVISED PROGRAM FOR MINNEAPOLIS MEETING 


Law Institute to Make Statement Friday Morning—Addi- 
rchase of Tickets—Where Association and Other 

cial Trips Before and After Meeting—Pro 

erence of Bar Association Delegates 


William A. Lancaster, President of the Minne 
sota State Bar Association, will preside. 
Address by Hon. Pierce Butler, Associate Jus 
sta ice of the U. S. Supreme Court. 

Insti Wednesday evening, August 29, at 8:00 o’clock. 
easton, 60 Address by The Right Honorable The Earl of 
secretary ‘ 

y nneapolis Birkenhead. a 
aE tra Election of General Council. . 
» aetuetie 9:45 P. M. President’s Reception. 
' Thursday morning, August 30, at 9:00 o’clock. 


| purposes 
Reports of Sections and Committees (Sched 


5 


ule to be later announced). 

Thursday afternoon, August 30, at 2:00 o’clock. 
Special Committee Reports as follows: 
Americanization, R. E. L. Saner, Chairman 
Law Enforcement, Charles S. Whitman, Chair- 

man. 
Judicial Ethics, Chief Justice Taft, Chairman. 
Thursday evening, August 30, at 8:00 o’cdock. 
Address by Hon. Charles Evans Hughes, Secre- 
tary of State. 
Friday morning, August 31, at 10 o’clock. 
Statement from Council of American Law 
stitute by William Draper Lewis, Secretary. 
tae Reports of Sections and Committees (con 
— tinued). (Schedule to be later announced.) 
ee Miscellaneous Business. 
rticularly . Psa 
ti Election of Officers. 
{ Friday evening, August 31, at 7:00 o'clock. 
wide Annual Dinner of Association. 


In- 


Reports 
a 
oe—an interest Dinner to Ladies. 
pects and the Saturday, September 1. 
nmittee are ; ,; 
, Excursion (to be later announced). 


ie Meetings of Association and Other Bodies 

lentative Program (a Headquarters of the Association will be 

Wednesday morning, August 29, at 10 o'clock. established at the Hotel Radisson. The Secre 
ieebinns fole outs at Wie Wests coll and Treasurer's offices will be located in 

1 \ssembly Room A on the mezzanine floor 

(b) All sessions of the Association will be 
the Auditorium at the corner of Nicollet 
\venue and Eleventh Street, about four squares 
from the headquarters hotel. The President's re 
ception on Wednesday evening, August 29, will 
be given at the Leamington Hotel. 

(c) The annual dinner of the Association 
will be held in the Auditorium at St. Paul on 
Friday evening, August 3lst. 

(d) The meetings of the General Council of 
Association will be held in the Empire Room 
ie Radisson Hotel. 

(e) The Conference of Commissioners on 
State Laws will hold its sessions in As- 


" ‘ tary s 


he ld in 


eT 


cll the 


Wednesday afternoor 
This will be sess he American 
M a Bar Association niform 


Association al nnea 


August 29, at 2:30 o'clock. of tl 
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sembly Room B of the Radisson Hotel, commenc- 
ing Tuesday, August 21st. 

(f) The Conference of Bar Association Dele- 
gates will meet in Assembly Room B of the 
Radisson Hotel on Tuesday, August 28th. There 
will be three sessions of the Conference on that 
day. 

(zg) The Section of Legal Education will meet 
in the East Ball Room of the Curtiss Hotel. 

(h) The Section of Public Utility Law will 
meet in the Empire Room of the Radisson Hotel. 

(i) The Judicial Section will meet in the 
Empire Room of the Radisson Hotel and the dinner 
will be held at the Minneapolis Club. 

(j) The Comparative Law Bureau will meet 
in the Empire Room of the Radisson Hotel. 

(k) The Section of Patent Law will meet in 
Court Room No. 2. 

(1) The Section of Criminal Law will meet 
in the Viking Room of the Radisson Hotel. 

Later announcement will be made as to the 
number and dates of meetings of the various sec- 
tions above mentioned (g) to (1). 


Headquarters and Hotels 

The Radisson Hotel, Minneapolis, has been 
selected as headquarters. A list of hotels and prices 
is printed below. Mr. John Junell, First Na 
tional Bank Building, Minneapolis, Minnesota, has 
charge of reservations for members and delegates. 
In writing to Mr. Junell please state preference of 
hotel, time of arrival, period for which the rooms 
are desired, and how many persons will occupy each 
room. Members may make reservations directly 
with hotel if they so desire. 

Mr. Junell has exhausted all available rooms at 
the Radisson Hotel, but the other hotels listed beloz 
are conveniently located (see plat on page 376) and 
members will be equally comfortable. These are first- 
class hotels both as to rooms and service. Members 
must realize that no one or two hotels can accommo- 
date even a majority of our members, and the antici 
pated attendance will require the use of accommoda 
tions at all of the hotels listed below 


RATES—MINNEAPOLIS HOTELS 
(All Rooms with Bath) 


Hotel Single (one person) Double (two persons) 
RadisseR ..ccscccce $3.50-$7.00 $6.00-$10.00 
SNE Ne csvindes 2.00- 4.00 3.00- 6.00 
Dyckman ....205 2.50- 5.00 4.00- 7.00 
eee 2.50- 5.00 4.00- 6.50 
Andrews — 2.50- 3.50 3.50- 5.00 
Leamington ...... 3.50- 5.00 5.00- 10.00 
Maryland ........ 2.50- 5.00 3.00- 8.00 
Buckingham ..... 2.50 3.50 
SE be ke ot eee 2.00- 3.00 3.00- 4.00 
Oak Grove ....... 3.00 5.00 


Note.—Members desiring to stop at Hotels in Saint Paul 
(about 30 minutes ride by motor bus from the Auditorium at 
Minneapolis) will find the rates at the Hotel Saint Paul for 
single room $4-$6 and double room $5-$7, and at the Hotels 
Ryan, St. Francis, Frederick and Commodore for single room 
$3-$5 and double room $4-$6; all rates including bath. 


Transportation and Special Trips 

Loran L. Lewis, Jr., of Buffalo, Geo. B. Harris « 
Cleveland, John B. Corliss of Detroit, Province M 
Pogue of Cincinnati, and Louis J. Behan, Chicago, tl 
Special Committee on Transportation have submitt: 
the following information concerning railroad rate 
and special trips, which will be of service to ow 
members in making their plans for the Minneapol 
meeting. The chairman of the committee—Mr. Lora 
L. Lewis, Jr., Erie County Savings Bank Building 
Buffalo, N. Y.—or other members of the committe: 
will gladly furnish additional information. 

1. Summer rates. Summer tourist rates to Min 
neapolis and return will be in effect from June 1 t 
Sept. 30, 1923, available only for members residing 
in the Pacific Coast and in states west of Rocky Moun 
tains. Members from these states are requested t 
inquire at the nearest ticket office for schedule 
rates, which will be based on a single fare and 
small fraction thereof for the return trip. 

2. Special convention rates. For the benefit of 
members residing in the eastern and southern and all 
mid-western states, including Montana, Wyoming 
Colorado and all states east of Rocky Mountains, a1 
rangements have been made with the railroads whereby 
members of the American Bar Association and de 
pendent members of their families who attend the 
annual meeting will have the benefit of a fare and 
one-half. They will pay full fare going to Minneap 
olis, and, upon purchasing railrgad ticket, will ask for 
a certificate which must be viséd at Minneapolis by 
the Secretary of this Association, thus entitling the 
holder to one-half fare on the return trip. This plat 
is conditional upon a minimum of 250 return tri 
tickets and the return trip must be made via the 
same route as going and within the time specifi 
on the ticket. 


The following directions are submitted: 


1. Tickets at regular one-way tariff fare for the going 
journey can be bought on certain dates, which will be a1 
nounced in the July Journal, for the various passenger tet 


ritories. These dates will be approximately three days pri 


to the meeting of the Commissioners on Uniform State Law 
and the meeting of the American Bar Association, with du 
allowance for time of travel to Minneapolis in both cases 

2. When purchasing your going ticket, ask for a CER 
TIFICATE. Do not make the mistake of asking for a 
receipt. See that your certificate is stamped with the sam 
date as your ticket. Sign your name to the certificate in ink 

3. Certificates are not kept at all stations. Ask your 
home station whether you can procure certificates and throug! 
tickets to the place of meeting. If not, buy a local ticket t 
nearest point where a certificate and through ticket to place 
of meeting can be bought. 

4. Immediately on your arrival at the meeting,- presen 
your certificate to the endorsing officer, Secretary W. Thomas 
Kemp, as the reduced fare for the return journey will not 


; 


the certificate, and your certificate is validated by the Joint 
Agent who will be at the Secretary’s office during em 

5. If the necessary minimum of 250 
certificates are presented to the Joint Agent, 
tificate is validated, you will be entitled to a 
the same route as the going journey at one 
mal one-way tariff fare from place of meeting to point at 
which your certificate was issued up to and including Sep 
tember 5th, 1923. 

6. Return tickets issued at the reduce: 
good on any limited train on which such reduced fare trans 
portation is not honored 

3. Special trip via Great Lakes. A special trij 
going to Minneapolis via the Great Lakes has been 
arranged and will be in charge of our Transportation 
Committee. All members who can avail themselves of 
this route are urged to do so, as the party will be to- 
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on the steamer throughout a delightful trip of 
lays’ duration several stops at interesting 
en route Chis il trip will be made on the 
er Juniata of the Great Lakes Transportation 
ny, leaving Buffalo on Thursday, August 23, at 
\. M., arriving the same day in Cleveland at 
P. M., and Cleveland one hour later; 
g in De August 24, at 700 A 
eaving t ter: arriving at Mackinac 
|, Saturday 25, at 9:00 A. M., remaining 
hours; arriving at S Ste. Marie the same day 
0 P. M., and leavit ne hour later; arriving at 
shton, Mich., Su August 26, at noon and 
uning five hour ing at Duluth Monday, 
st 2/7, at 7:30 A 
fr. H. G. Gearl st National Bank Build 
Juluth, Mir f the Entertainment 
ttee of the sota Bar Association, is 
ging at round Duluth and 


irbs during the f 


After luncheon members 


ird a spe 1 Duluth to Minne- 
and w | s about 6:30 
August 2 
This lake tri for members from the 
southert e other states. Members 
oin stear Cleveland or Detroit. 
combined ra er fares one way in- 
meals o1 berth in inside room 
is follow 
Boston to M $74.92 
New York to M 72,82 
Philadelphia t Mint polis 71.98 
Baltimore to Mint 71.27 
Buffalo to Mi 57.00 
( eland to M I -. 53.50 
Detroit to Mint 47.00 
Supplemental cl for better room accommo- 
ns are from $5.00 to $12.00 per person. Pullman 
es to be added 
The return de 1 or by lake 
er regular s 
+. Other t ’ yr meeting. The 
mittee has collect much data upon various inter- 
ng tours whicl lily be combined with the 


to Minneap ermits a mere reference 
these tours, but detailed information can 
btained from tl littee or from the nearest 
office The us er rates for these tours 

| be in effect fron southern and mid-west- 


states via Minne vith full stop-over privi- 
es, to the Rocl M tains or Pacific Coast. No 
tter what tour i the railroad rate will be a 
way charge plus ximately $20 if Portland, 
ttle, Tacoma or n Rockies are included, but 


San Francisco 
south are 


Seattle, 


(b) 


= 
aidsVU 


P¢ rtland, 
rancisco and Los Ar 
route desired 


Yellowstone 


s Angeles or other points to 
1, the rate will be a one way 


im 
i 


irge plus approxi $38. These tours may be 
le via the Lake route special trip to Minneapolis 
1 thence via tl I es selected to iny points de- 
ed \ few of the s suggested by the Com- 
tee are as follow 

(a) Canadiar es, including Banff, Lake 
uise, Glacier, Sycat and Vancouver, returning 


extending the trip to San 


and thence returning by 
thence 


Park, continuing to 









Portland and Seattle, and returning direct or via Cali- 
fornia routes or the Canadian Rockies. 


(c) Yellowstone Park, returning via Salt Lake 
City, Denver and Colorado Springs. 

(d) Yellowstone Park, returning via Denver and 
Colorado Springs. 

(e) Glacier National Park, returning via Yel- 
lowstone Park, or other routes. 

(f) Mount Rainer National Park via electrified 
scenic route, returning by any route desired. 

(g) Great Lakes, Georgian Bay, Niagara Falls, 
Thousand Islands and St. Lawrence River, returning 
by any route desired. 

Reservations for the special lake trip are in charge 
of Mr. Loran L. Lewis, Jr., Erie County Savings Bank 
Building, Buffalo, N. Y. Members are requested to 
communicate with Mr, Lewis at their earliest conven- 
ience, stating room accommodations desired and place 
at which steamer will be boarded—Buffalo, Cleveland 
or Detroit. 

Members desiring to take tours before or after 
the meeting must make their own reservations, but 
they may obtain detailed information by writing to 
Mr. Louis J. Behan, Otis Building, Chicago, Illinois, 
or consulting the nearest ticket office. 





Conference of Bar Association Delegates 


Members of the American Bar Association who 
expect to attend the Minneapolis meeting should make 
it a point to ascertain whether their local city or county 
bar association is to be represented by delegates to the 
meeting of the Conference of Bar Association Dele- 
gates, to be held Tuesday, August 28. 

Very often the presidents of local associations ap- 
point as delegates members who do not attend, or fail 
to appoint because they do not know of any member 
who will attend. In either case the association loses 
its representation. 

This difficulty may be solved in many cases if 
those now planning to go to Minneapolis will find out 
if their local association needs delegates or alternates. 
(It is entitled to two each.) In many instances it will 
enable the local president to make an appointment to 
the mutual benefit of his association and of the Con- 
ference. 


Program 


The Conference will meet in Minneapolis on Tues- 
day, August 28, 1923. There will be three sessions on 
that date, at 10 a. m., 2 p. m. and 8:30 p. m. 


Forenoon Session, 10:00 A. M. 


Opening Address: Chairman Charles A. Boston. 

Reports of Committees: Judicial Selection: William 
D. Guthrie, Chairman. Bar Organization: Clarence 
N. Goodwin, Chairman. Moral Character of Candi- 
dates for the Bar: George W. Wickersham, Chairman. 
Co-ordination of the Bar: Clarence N. Goodwin, 
Chairman. 

Reports by Delegates on Bar Association Accom- 

plishments.* 


Afternoon Session, 2:00 P. M. 


Reports by Delegates (continued) .* 

Special Topic: Conciliation and the Administra- 
tion of Justice. 

The Place of Conciliation in the Administration of 
Justice: Reginald Heber Smith, of Massachusetts. 
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Conciliation in the Judicial Systems of Scandi- 
navia: George Ostenfeld, Esq. of Copenhagen, and 
Axel Teisen, Esq., of Philadelpl 

Conciliation in the Judicial System of North Da 
kota: Attorney General F. Shafer of Bis- 
marck. 

Conciliation in Small Causes 
Thomas H. Salmon; Cleveland, Chief Justice Demp 
sey, Cleveland Municipal Court; New York, Justice 
Edgar J. Lauer, Municipal Court of New York 


Evening Session, 8:00 P. M. 


Conciliation (discussion) 

Observance of Constitution 
Saner, Chairman of Committee of 
ciation on American Citizenship 

The Progress of Bar Integration, Election of Of 
ficers, Miscellaneous new business 
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An American Bar Special Train from Dixie to 
Pacific Coast, Western Canada, Jasper Park 
and a Two Days’ Boat Trip. 

A large delegation from the South Atlant 
States to the Minneapolis meeting of the American 
Bar Association is assured. Lawyers from the 
Carolinas, Georgia rennesset \labama_ and 
Florida are organizing a special train which is 
planned to leave Spartanburg, S. ( August 3rd, 


routed via Atlanta, Chattanooga and Nashvi 
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and reaching the mind and heart of people in behalf 
of the Constitution under which we have lived and 
prospered so long. 

These articles will not be addressed to the legal 
profession, which will find the justification of such 
contributions in the character of the work done 
and the importance of the proposed public service, 
but to those who need the information. They will 
be clearly written, reasoned and not declamatory, 
adapted to the fair intelligence of both native 
and foreign-born citizens, and will make a special 
effort to counteract current misconceptions on fun- 
damental points—(From announcement of the 
New Federalist series in the JourNaL, February, 


1923. ) 
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had read the history of the past and had nowhere seen 
a virile and lasting ‘state or civilization in which com- 
munism had prevailed; because they were fresh from 
the experiences of the Plymouth Plantation, concern- 
ing which and after depicting the misery and privation 
which came from the communistic experiment in 
which, Governor Bradford wrote: 

“So they bagane to thinke how they might raise as 
much corne as they could, and obtaine a better crope 
than they had done; that they might not still languish 
in miserye. At length, after much debate of things, 
the Govr (with ye advise of ye cheefest amongst 
them) gave way that they should set corne every man 
for his owne particuler, and in that regard trust to 
themselves ; in all other things to goe on in ye generall 
way as before. And so assigned to every family a 
parcell of land, according to the proportion of their 
number for that end, only for present use (but made 
no devission for inheritance) and ranged all boys and 
youth under some familie. This had a very good suc- 
for it made all hands very industrious, so as 
much more corne was planted than other waise would 
have bene by any means ye Govr or any other could 
use, and saved him a great deal of trouble and gave 
him far better contente. The women now went will- 
ingly into ye feild, and took their little ones with them 
to set corne, which before could only aledg weakness 
and inabilitie, whom to have compelled would have 
been thought tiranie and oppression.” 

Back of us indeed were the experiments and the 
theories of many ages. With our eyes open we chose 
neither communism nor socialism nor anarchism, 
neither all law nor no law, neither liberty unrestrained 
nor an absolute collectivism, but a sane compromise 
between these things. We premised individualism and 
the right to private property, but we incorporated the 
maxims “the public welfare is the highest law” and 
“so use thine own that thou injure not that of an- 
other.” 

Much confusion exists in the popular mind in re- 
gard to the difference between courts of law and courts 
of equity and the question has been asked if there is 
10 equity in the law courts. Whatever may have 
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originally been the fact, the difference today both in 
England and in America is one of remedy and pro- 
cedure rather than of substance or of basic right, and 
in the so-called code states of America, where prac- 
tically speaking the two systems have been combined, 
the distinction has almost entirely disappeared. The 
difference is that in the courts of law you can as a rule 
only recover damages for the wrong done and recover 
the possession of specific property while in the courts 
of equity you can prevent the wrong being done; you 
can have contracts cancelled and reformed; you can 
remove clouds from title. 

All these things could well have been done by the 
so-called common law judges, and on the continent 
of Europe and where the so-called civil law prevails, 
no distinction between law and equity is recognized 
The separation of the courts in America, where they 
are separated, is due entirely to the fact that we 
derived our legal system from England. There it was 
due to the struggle between the native population and 
the Norman invader and the fact that for several 
centuries the chancellors were ecclesiastics and were 
generally of foreign origin. 

The Anglo-Saxon law was the law of a primitive 
people. It was a law of damages rather than of pre- 
vention, it was perhaps too subservient to precedent 
and enforced perhaps irrational customs. But it was 
the old law of the land. The Roman and civil law 
which the invading lawyers and the ecclesiastics sought 
to impose was scientific and in many respects much 
more ethical and progressive than that of the natives, 
but it was not English-made; it bore the brand “Made 
in France” or “Made in Italy.” The result was the 
growth of the two rival courts. At first, where the 
native law was inadequate, where in fact there was no 
adequate remedy at law, the aggrieved party would go 
to the king, who claimed to be the repositary of all 
justice, and, as a matter of grace, ask for the relief 
which the common law courts refused. Soon the king 
became too busy to attend to these matters and turned 
them over to his chancellor, and it was thus that the 
courts of equity or of chancery began 

It would have been the easiest thing in the world 
for the English common law judges to have expanded 
their system and to have adopted the equitable prin- 
ciples of the courts of chancery and of the Roman law, 
but they were too stubborn to do so. If they had not 
been so stubborn they would have put the courts of 
equity as separate tribunals out of existence. As it is 
we have inherited the two systems in America though 
we are rapidly merging them. 

A larger portion of our law is judge and not 
legislature-made. The courts are in continuous ses- 
sion. The legislatures meet only at intervals and 
usually for but short periods of time. Parliamentary 
government is of a comparatively modern creation and 
for many centuries the English parliaments were not 
called for the purpose of basic legislation but in order 
that taxes might be voted and the king’s coffers be 
filled. Even today our legislative assemblies are oc- 
cupied in determining political matters, in caring for 
our public institutions, in providing for methods of 
taxation, in voting supplies and in the regulation of 
employment and of industry rather than in the creation 
of a basic law or the formulation of personal and 
property rights. 

The members of our legislatures are usually 
elected for but brief periods of time. Often they come 
to the legislative halls totally unprepared and with no 








knowledge of the great body of law which is now in 
existence. The sober paths of constructive legislatiot 
which require study and experience, and which are not 
noticed by the newspapers have no allurements for 
them. Usually the legislator is a local rather than 
public representative. His re-election is dependent 
not on his record as a constructive lawmaker, but or 
whether he has secured local appropriations and for 
warded local class needs and desires. 

The result is that either there must be no progress 
and no legal growth or the courts must determine the 
rules of conduct and liability which shall generally pre 
vail in social and in business affairs, and by the process 
of determining individual cases, formulate the general 
and universal law. They decide some new question in 
a controversy between Smith and Jones and when the 
same question arises between Brown and Perkins they 
follow the former decision and thus the stable law 
grows. In an evolving society where each new in 
vention creates new problems and new causes of com 
plaint they must of necessity be real lawmakers. This 
has always been and always will be the case. Prac- 
tically all of the law of master and servant, of neg- 
ligence and contributory negligence, of common 
carriers, and practically all of our business and com 
mercial law was originally of judicial and not legisla- 
tive origin. 

Each new invention, each new departure in in 
dustry involves new rights and obligations and new 
law. The old law must ever be adapted to the new 
situation, and the legislatures never have and nevet 
will keep pace with the need. Accidents occurred, gears 
became corroded by defective oils and the rights and 
obligations in relation thereto had to be settled and 
determined long before automobiles were considered 
of sufficient importance for legislative regulation. The 
stage coach had been supplanted by the passenger train, 
and tens of thousands of accidents had occurred long 
before the legislatures awoke to the realization of the 
fact that the new device was intrinsically dangerous 
and that the rights of the travelling public need to be 
protected. Controversies are daily arising in every 
industry and in every field of human endeavor for 
which there is no legislative solution, and the judges 
are daily being called upon either to adapt the old law 
to the new needs or themselves to formulate new rules 
of conduct and of liability which shall safeguard the 
rights of the parties, make a settlement in the courts 
possible, and avoid the primitive resort to the bludgeon 
and to the shotgun. 

We have followed precedent, but the following of 
precedent has been our greatest safeguard against 
judicial tyranny. We have sought to make our judges 
realize that all-powerful as they may be, they them- 
selves are the servants of the established law, and that 
the discretion that they exercise must be a judicial dis 
cretion. We have trained them to believe that though 
in cases of great exigency, and in order that society 
may progress and that wrong may be avoided, they 
may reach forward and pave the way, we have left 
it to our legislatures and our constitutional conventions 
to make the radical changes and to lead in the great 
democratic advance. We have done this to avoid 
judicial tyranny, the recurrence of Judges Jeffries, 
and Star Chambers. We have done this for the sake 
of security and certainty. We have done this so that 
there may not be one law for the weak and another for 
the strong, one law for Smith and another for Jones 
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were made and the practice of devising property ex- 
isted among the Assyrians, the Egyptians and the early 
Hebrews. The trouble with only too many of our 
modern reformers and enthusiasts is that they think 
that civilization was born yesterday morning at two 
o'clock. To them everything is new and they think that 
they themselves are great discoverers. They have no 
knowledge of the history of the past. They are igno- 
rant of the fact that most of their so-called new ideas 
and discoveries were known and experimented with 
centuries ago. 

The writer reactionary 
He believes in He believes however in a 
thoughtful democracy and not in a thoughtless democ- 
racy. He believes in a progress and an evolution 
under the law and in accordance with the law. He 
believes in taking counsel of the past. He believes in 
changes where necessary and when well thought out, 
but he does not believe in overthrowing the whole 
structure of American democracy and government be- 
cause of a few defects, nor in abolishing in a single 
day a legal and social edifice which it has taken centur- 
ies of suffering and of martyrdom to create and which 
is built on the experience of the ages. 

In this day of world anarchy and misery and 
chaos and class hatred, we should recognize the splen- 
dor of America. We should think of the hope and 
the freedom and of the opportunity that is ours. We 
should think of the comradeship that is ours. We 
should ask ourselves if much of this progress and 
much of this comradeship has not been due to the fact 
that we of all the peoples of the earth have been able 
to grasp the magnificent concept of the government of 
a free people, made free by law and by law alone. 
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matter is thus the whole of contemporary economic and 
social life. In England, where most men lived on great 
landed estates in one relation or another, the law dealt 
with each detail of those relations. In the highly devel- 
oped industrial civilization of today the law is con- 
cerned with the relation of one individual to another ; 
in the family—marriage, divorce, succession ; in work— 
contracts, employment, competition, unfair trade; with 
every form of association—corporations, voluntary as- 
sociations, partnerships ; with the relation of groups— 
labor unions, strikes, industrial relations. As men 
take to the air the law must follow and fix their paths. 
Inventions which condition our living have their his- 
tory recorded in patent litigation. There are new 
phases of the old problem of the relation of the in- 
dividual to the state—labor laws, minimum wage laws, 
tax laws, zoning laws, Volstead acts. The law thus 
makes fullest demand upon capacity to understand 
what is vital in the activities of the day. 
Any leaning toward book learning is also satisfied 

A vast literature must be kept at command. In the 
myriad reports and treatises lies the record of much of 









































































what earlier generations thought about the just order- 
ing of human relations. There, to be separated from 
the rubbish, are princ iples which robust thinkers won 
from their experience and established by their power 
of reason and instinct for — Study of the law 
brings kinship with the signifi ‘ant past and skill in 
dealing with literary material. Today the task is not 
so much antiquarian unravelling of the past as the more 
fruitful labor of adapting abiding results of earlier 
thought to the needs of the present 

Operating the legal machinery develops expression 


and resourcefulness. The actual trial of cases is today 
no part of the work of many lawyers, but they usually 
gain at some stage some experience in court work and 
in the art of the oral development and presentation of 
a cause. In court or hearing the story is unfolded witl 
unexpected turns, and the issue may be decided upon 
the spot. Forethought, adaptability and resource are 
all required and developed. Pr senting of oral or writ- 
ten argument to a deciding tribunal is not surpassed as 
training in expression. 

As advisor the lawyer is called upon for broad and 
intelligent understanding of business and personal 
problems of every nature There is no reach of knowl 
edge or wisdom beyond possible call; no limit to the 
field for sympathetic insistence upon abiding standards 
of conduct. The lawver speaks to his client and to his 
opponent not by word only but by the v iole weight of 
his personality 

It may be said of the law that because it deals 
with the multifarious phases of contemporary life it 
demands the scientist’s power of observation and clas 


sification: because it deals so largely with human per 
which comes from 


sonalities it demands understanding 
the heart ; because it deals with principles and lierature 
it demands the student’s er: isp an 1 command; because 
it deals with practical ends it demands common sense ; 
because it calls for vba ot Be embodiment of results 
it demands the power of oral and written expression ; 
because the client must entrust to the lawyer his most 
vital interests, because the lawyer’s word must be im 
plicitly trusted, it demands character. On all sides it 
lots and promotes full personal development 
There is. furthermore, a satisfaction in following 


an old pursuit enriched by memory and_ tradition 
here is lively pleasure in sharing and continuing these 
traditions with iat of like mind, 1 stimulus in the 


constant measuring of efficiency with others of like 


17) 
1G 


pursuit. 

The question of whether the lawyer renders a 
social service may be uppermost in the minds of the 
choosing student of these days. Jack Cade’s first pro 
jected reform was to abolish lawyers; Sir Thomas 
Moore placed no lawyers in Utopia. The same thought 


finds expression in the free verse of the day 
The work of a bricklayer goes to the bl 
The knack of a masor wuitlasts a moor 
The hands of a plasterer hold room together 
The land of a rmer wishes him hack agait 
Singer of songs and dreamer of plays 
Build a house no wind blows over 
The lawyer—tell me why 


A hearse horse snickers hauling a lawyer's bones 

The anc ient charge of parasitism here repeated 
rests upon the idea that the lawyer produces no com 
modities. Absence of any material output is of — 
as true of the doctor, the educator, the scientist “rr of 
the versifier. Like them the lawyer deals with ideas, 
not with lime, lath or lands. If material output is to 
be regarded as the shibb leth it is to be considered 
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that all economic activity is conditioned 

ceptance and working out of ideas. Uncet 
ce nflicts as to economic output prevent out 
lawyer’s contribution to the output of com 
the ap a of relations and conditions wl 


hitsid 11 


output possible. The lawyer too “builds a Uist 


winds blow over’—builds, repairs and imy es 


structure of ideas which sustains the neces f1 
work of the whole economic process. In discussing t 
essential claims of the individual—to the control 
corporeal things, to freedom of industry 
Dean Pound has said: 
Legal recognition of these individual cl g 
limitation and securing of individual interests 
is at the foundation of our economi: orgat tiar 
society. 
Most of the law ver's work of today do { 
from disputes and quarrels. It consists in so sett 


forth undertakings and reconciling them with s 
requirements and providing for continget hat 
disputes arise 


; 


Tl ~~ oat 1. lay . } ant ¢ : 
nere are, mnaeed, lawyers Who Qo ft eco 


conflicts but promote and feed upon thet rs 
perhaps, as never before, it is recognized that su 
lawyers are simply bad lawyers. With the fuller 
velopment of the social conscience most business 
have come to see that they do not ben fit | pressit 
for undue advantage. To do busin 
permanently men must do business justly é 
vee ver, far from aiding his client to petty advantag 
- im to effe ct the larger social interest 

1 Russia law has apparently been eliminated 
7, it most of individual freedom. Only throug 
establishment of a new slavery would there be el 
nated the need for law and those skilled in its pr: 
\s long as individuals are left free within reasot 


limits to pursue their own needs, as long as industt 


civilization is maintained, law and lawyers 
ly 


tinue. In the contest for individual liberty lawyet 


lead and for its maintenance against new ene 
are essential. Because of the complexity ot « 
conditions the task of working out limitations whi 
are essential to reconcile liberty with the social 


terest is exceedi gly difficult. Lawyers have 
dispensable part in sifting and analyzing propos 
aimed to secure a larger measure of social justice at 


giving concrete application to what is practicable 


then As in the past, law-givers will be drawn vet 


1 


largely from among the lawyers. 
What may be hoped for in the era of reconstru 


tion is not less law but better law er lim 
must be set to the pursuit of selfish ends, but th 
limits must be set through law. The hope of the wor 


for international order sounds the greatest of all 
to constructive legal thinking. Extensiot fw 


jurisdiction must 


thought Che irld of today does not need few 
lawyers, it ar more lawyers alive to the curt 
lemands and possibilities of the ancient profession 


To Adiress Meme; State Bar Association 
Mr. Willi 
| 


Bar. has accepted an invitation to address the W 
consin State Bar Association on June 28, as t 
representative of the American Bar Associati 


Mr. MacCracken is chairman of the Associati 
committee on aviation, and has been active in ¢ 
nection with the recent membership campaigt 
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TRADE REGULATION 
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Recent Federal Trade Commission Rulings and of 


elating to Unfair Competitive Practices 


By HERMAN 
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Journal of Commerce of Chicago against the Chicago 
fribune, wherein an injunction and damages were 
sought. It appeared that the newspaper carriers of 
Chicago owned their own routes and that they pur- 
chased outright each day the number of newspapers 
which they needed. The Tribune Company had no con- 
tracts with these carriers, wherein the carriers agreed 
not to handle other competing newspapers and no con- 
tracts wherein the Tribune Company had agreed to sel! 
its newspapers to the carriers. The Tribune Company 
notified each carrier that, if he handled the Journal of 
Commerce, it would no longer sell him its papers. 

In an opinion delivered by Circuit Judge Baker, it 
was held that this was not a violation of the Sherman 
Anti-Trust Act, the Federal Trade Commission Act, 
or the Clayton Act. Section 3 of the Clayton Act was 
not violated because that section prohibits a sale or 
contract to sell on condition or understanding that the 
purchaser shall not deal with a competitor. Here there 
was a mere refusal to sell except on that condition. 
Section 5 of the Federal Trade Commission Act, pro- 
hibiting unfair methods of competition, was probably 
not violated in view of the holding of the United States 
Supreme Court, in Federal Trade Commission v. 
Gratz, 253 U. S. 421, that it was not an unfair method 
of competition for a trader to refuse to sell one of his 
commodities unless the purchaser bought a certain 
quantity of another also. This practice, known as “full 
line forcing,” is at least as objectionable as forcing ex- 
clusive dealing, which was the competitive practice 
used by the Tribune Company. 

There is no justification for considering the action 
of the Tribune Company a violation of the Sherman 
\nti-Trust Act under the decisions of the Supreme 
Court interpreting that Act. It is to be noted that the 
defendant did not threaten the unlawful act of breaking 
any contracts. Plaintiff contended that the Tribune 
Company was engaged in a business impressed with 
public interest. Of this contention the Court said that 
it needed “no attention, we think, except to show that 
it was not passed unnoticed.” 

In United States v. Hency, District Court N. D. 
Texas, February 10th, 1923, 286 Fed. 165, Alwell, Dis- 
trict Judge, held that an agreement to disable railroad 
engines belonging to, and used by, a railroad company 
engaged in interstate commerce, which were not at the 
time of injury attached to a train, was not a conspiracy 
in restraint of trade within the Sherman Anti-Trust 
Act because the act of injuring such an engine bore too 
remote a relation to interstate commerce, and secondly, 
because such a wrong was totally outside of the cate- 
gory of wrongs intended by Congress to be covered by 
the Sherman Anti-Trust Act. 

It is interesting to compare the case just mentioned 
with United Leather Workers’ Union v. Herkert & 
Meisel Trunk Company, Circuit Court of Appeals, 8th 
Circuit, October, 1922, 284 Fed. 446. This was a suit 
in equity by the Trunk Company against the association 
of six hundred union workmen of St. Louis, Missouri, 
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to enjoin them from compelling or inducing employees 
of the plaintiff, by unlawful means, to leave the service 
of the plaintiffs. In an opinion by Sanborn, Circuit 
Judge, concurred in by Munger, District Judge, it was 
held that the injunction requested had been properly 
granted. Stone, Circuit Judge, dissented on the 
ground that interstate commerce was not affected. The 
plaintiffs were trunk manufacturers. A part of their 
products was shipped in interstate commerce. The 
strike, accompanied by unlawful means, was called in 
order to unionize the plaintiff’s plants. No attempt 
was made to prevent the plaintiff from shipping its 
products or receiving raw material in interstate com- 
merce. The conspiracy was confined to preventing 
manufacturing. The position taken by the majority 
of the court was that the manufacture of an article 
constructed or intended for, or normally going into in- 
terstate commerce constitutes a part of such commerce. 
A conspiracy to prevent manufacturing would of neces- 
sity prevent interstate shipments and, therefore, an in- 
tent to prevent the latter should be conclusively pre- 
sumed. This position is ably defended by the opinion 
of the majority of the court. Some sentences in the 
dissenting opinion are as follows: “This conclusion 
(of the majority of opinion) is based upon the argu- 
ment that if the manufacture is prevented, the article 
cannot enter interstate commerce, and therefore manu- 
facture is an ‘intermediate step’ in and an integral part 
of such commerce. This is patently true as a result of 
logical reasoning, but is it true when the problem before 
the court is to define that somewhat difficult line which 
separates the powers of the nation over interstate com- 
merce from the powers of the states over intrastate 
commerce and internal police regulation? Such a prob- 
lem must be solved along ‘practical’ as well as logical 
lines.” 


“The consequences of a legal rule are often usefu 
in testing its accuracy. There can be no shadow of 
doubt as to the consequences of the rule laid down i 
the majority opinion. The natural, logical and in 
evitable result will be that every strike in any indust: 
or even in any single factory will be within the She: 
man Act and subject to federal jurisdiction provided 
any appreciable amount of its product enters into inter 
state commerce. Moreover, if this be true as to tl 
products produced in such industry or factory, it 
entirely logical that the same rule should apply to tl 
raw materials used in such production if any of then 
are subjects of interstate commerce. In a practica 
sense, this would result in all strikes being subject 
federal jurisdiction, because scarcely any factory is s 
small that some of its finished products do not ente: 
into interstate commerce. And yet the Supreme Court 
has, within the six months, held that a strike in a mine 
shipping seventy-five percentum of its coal in interstat 
commerce and involving many miners and much proj 
erty was without the federal jurisdiction (United Mi 
Workers of America v. Coronado Coal Company, 42 
Sup. Ct. 570), and that the court has never departed 
from, but has repeatedly and recently affirmed, thi 
doctrine, announced almost 40 years ago, that manu 
facturing of interstate products is not interstate con 
merce,” 

Unfair Advertising 


Within the last month nine orders to desist by tl 
Federal Trade Commission have been received. It 
noteworthy that all of these cases involve but a singl 
unlawful competitive practice, i. e., unfair advertising 
either in the form of fictitious pricing or misleading 
branding. 


CURRENT LEGISLATION 


UNIFORMITY OF REGULATORY LAWS THROUGH FEDERAL 


MODELS 


3y J. P. CHAMBERLAIN 


EW American business men or farmers produce 

articles for consumption in the state in which they 

are produced. Even if the original sales are made 
at the factory door or at an elevator on a near-by rail- 
way siding, a large proportion of the goods will be 
subject to the laws of one more state before they are 
at rest in the fields, on the dinner tables or on the 
backs of the ultimate consumer. If the state of pro- 
duction and the state of consumption fix conflicting 
standards of quality or quantity in respect to the same 
article, the producer might be forced to break the law 
of his own state to comply with that of his customer, 
and even were this not so, he must carefully label or 
prepare or grade differently the goods for consumption 
in each different state. 

In addition to varied state legislation, Congress, 
through its power over interstate commerce, is a pos- 
sible source of more confusion, but in practice a cus- 
tom has grown up for the states to accept the standards 
and grades established by Congress so that uniformity 
has come from threatened disparity. “E Pluribus 
Unum” is in the way of being realized through the 


adoption by the state of rational laws of this character 
without doing violence to the principle of 
ereignty.* 

An interesting example is the effect of the Federa 
Grain Standards Act and the Warehouse Act, 
Statutes at Large 486, on state legislation. 

The Grain Standards Act authorizes the Sect 
tary of Agriculture to establish grades which he is pet 
mitted to alter from time to time. All persons shij 
ping the grains included in the act must conform t 
these grades. Official graders are provided for and 
case of dissatisfaction with a decision in a particula: 
case an appeal is allowed to the Secretary of Agr 
culture. 


State so 


Provisions for the fixing of standards fi 
similar commodities are very numerous in state act 
but there is an evident tendency to make the state an 
federal statutes conform. 

Washington, Ch. 48, Laws of 1923 requires th 
Director of the Department of Agriculture to adopt 
as state standards all grades for grain now or her: 


l For new interstate commerce standards see Recent Feder 
Legislation, p. 3138 American Bar Association Journal, May, 19238 
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United States Department of 
apter 693 also 

federal grain standards 
the Director of Agriculture under his power to 
ide agricultural products, and in Ch. 718 of the 
ichinery for securing harmony 
ite administrations. The State 
appoints his own inspectors, 


established by 
criculture. California in 1921 by Cha 


uires the adopti the 


ume session provides n 
tween federal and st 
irector of Agricultur 
any person aggrieved by the grading of any such 
ployee may w approval of the Secretary of 
\griculture, appeal to the Grain Supervisor of the 
ipervision District which includes the state. The 
pervisor is appointed an employee of the department 
thout pay to hear and decide such appeals. After 
nferences with the Director of Agriculture his 
gents and “any other interested parties’ and making 
ts, he issues a “federal appeal grain certificate which 
all state the grade of the grain as determined by 
h tests.” This certificate is made prima facie evi 
ence of the corre de of the grain in any court of 
he state. Thus this system appears to establish not 
ly a statutory unity but a degree of administrative 
operation which deserves 
The federal warehouse act requires warehousemen 

be licensed and to furnish a bond to secure the 
provides that any person 


vo 
g 
ith 


A 


c 
+ oF 
t 


attention. 


rain stored with then 
hose grain is i on the bond in his own 
ume. . Iowa, Chap. 19, Laws of 1921 
hich in imitation he federal act provides for the 
ensing and bonding 
e requirement of a bond “any warehouse licensed 
nd bonded under the provisions of the United States 
Warehouse Act.” Idaho, Ch. 34 of the year 
amends its existing warehouse licensing act to exempt 
ilso from requirement as to bond, warehousemen who 
ave given bonds under the federal 
‘and acts amendatory thereto.” Bonds given under 
he law of the United States are to be taken as “a full 
ympliance with the provisions of this act relative to 
performance of the obliga- 
tions of such warel emen.” Proof that the bond 
has been filed with upproved by the Department 
f Agriculture must be filed in the Department of 


njured may sue 


Session 


f warehousemen exempts from 
same 


warehouse act 
ecurity for the doubtful 


\griculture of the state 
In the field of interstate commerce there is no 
nflict between fed nd state laws in the sense that 
either may apply t articular transaction. If it is 
nterstate comm states are excluded, at least 
vhere Congress has 1, while if it is intrastate com- 
merce, Congress has no authority, the state is sole 
overeign. Another tuation arises in regulatory 
egislation under tl amendment and in 
vhere Congress, through the use of the taxing power, 
us enacted what is ‘t a police law regulating 
particular busines Vhere the federal tax is pro- 
ibitory, as was the in respect to oleomargarine 
ind white phosphor itches, although the state, by 
ts silence, or expressly by a licensing law, permits the 
ise of the taxed article, the conflict is theoretical rather 
than practical, since will be nothing left for the 
tate law to operate on if the federal statute accom- 
lishes its purpose by levying a tax high enough to stop 
I roduction or sale. I ises, howe ve... like the Harri- 
son Narcotic Act stamp tax and a moderate 
tax on professional men using, and dealers in, narcotics, 
is levied so that the purpose he act is not to stop 
ut to regulate, transaction arcotic drugs, a dif- 
ferent situation is preset The : of Congress 


erce tne 
} 
I 


) 
i 


cases 


in no way affects the rights of the states to themselves 
act for the regulation of the traffic in narcotic drugs 
and the same transaction may be an offense against 
both state and federal laws. Here the interest of busi- 
ness and professional men affected by the legislation 
clearly demands the greatest possible uniformity and 
the acceptance by the states of the precautions taken 
by the federal government in the way of orders and 
prescriptions as a sufficient satisfaction of their own 
requirements for limitations of trade to the proper 
channels. 

The Harrison Act allows sale at wholesale only 
on order forms and only to specified classes of per- 
sons ; consumers can procure the drug only on a pre- 
scription or directly from a physician, dentist or vet- 
erinarian, for remedies containing a small 
amount of the drugs, which is specified in the act 
Evidently no one should be compelled to do over again 
for the state what he has done already for the federal 
authorities, nor should he be faced with conflicting 
rules of conduct in the operation of his business. This 
is the more important, since breach of the rules is a 


except 


criminal offense. 

Under the 18th Amendment the situation is 
similar. Both state and nation are empowered to pass 
laws to carry out the amendment, and under the de- 
cision in the Lanza case,’ each is entitled to put in 
practice its own idea of how the amendment should be 
enforced. Under both prohibition and narcotic laws, 
the same transaction may be subject to both federal 
and state law at the same moment, a different situation 
from cases arising under the Commerce Clause. 

Under these circumstances, the easiest way for the 
states would be to hold their hands, at least insofar as 
the federal law covered the subject. But in practice 
this has not been the policy. President Harding re- 
cently gave his view as to the need of state legislation. 
Referring to the repeal of the New York Prohibition 
Law, he says: “It will be obvious that many complex 
and extremely difficult situations must arise if any of 
the states shall decline to assume their part of responsi- 
bility of maintaining the Constitution and the laws 
enacted in pursuance of it. The states are equipped 
with police organizations and judicial establishments 
adequate to deal with such problems. The federal gov- 
ernment is not thus equipped.”* [At the time of writ- 
ing Governor Smith had not yet signed the repeal. ] 

If the state must act, a simple process would be to 
incorporate into the law of the states the federal law 
But as the history of all important laws is a history of 
change, continuing uniformity can only be assumed if 
amendments made by Congress become the law of the 
states when they are incorporated into the federal 
statute. State legislatures, as a rule meet bienially, one 
even quadrennially, so that until the next meeting of 
the state legislature, after an amendment by Congress, 
there would be a variation, perhaps substantial, be- 
tween state and federal measures. Even the adoption 
of the act of Congress and its amendments will not 
secure uniformity. The state must go a step further. 
An act itself is only a framework. The regulations are 
expected to make it actually workable, so that to 
adopt the same act with different regulations would be 
adding to confusion. If uniformity is to be the goal, 


2. 48 Sup. Ct. 141, 
8. New York Evening Post 


Decided Desc. 11, 1922, U. S. v. Lanza et al. 


May 17 





AMERICAN Bar ASSOCIATION JOURNAL 





the appropriate act of Congress, its amendments and legislatures cannot do, nor can it adopt rules and regu 
the regulations, made under it, in futuro as in praesenti, lations to be made in the future. The probable result 
must be taken over into the state legislative system. of the Nevada and California statutes is then, to ado 
No state has traveled the whole way but several the Volstead act as it stood when the respective 
have made long steps upon it. California, Chap. 80, lawmakers acted. 
1921 in section 1, adopts the penal provisions of the The Maine statute, Public Laws 1919, ¢ 
Volstead Act “as the law of this state; and the courts unconstitutional in State v. Intoxicating Liqu 
of this state are hereby vested with the jurisdiction, troduces a new element into the situation. It 
and the duty is hereby imposed upon all prosecuting intoxicating “any beverage containing a perce 
attorneys, sheriffs, grand juries, magistrates and peace alcohol which by federal enactment, or 
officers in the state, to enforce the same.” Violations of the Supreme Court of the United Stat 
of acts declared unlawful by the Volstead Act or “by hereafter declared, renders a beverage intoxic: 
the 18th amendment to the Constitution of the United Incorporating by reference into the law, a future 
States are subject to the penalties provided in the Vol- cision of the Supreme Court is a decided novelty, an 
stead Act,” under section 2, but the state goes further though the point was not raised, it is not hard t 
than adopting the law in force—“Section 3. California see the fate of such a delegation of powe! 
hereby recognizes that its power to enforce the Court decisions, however, will add to the 
eighteenth amendment to the constitution of the United fusion of states adopting federal statutes \ decisio1 
States should at all times be exercised in full concur- of the Federal District Court in New York. not 
rence with the exercise of the like power of Congress; reported, held void that part of the Volstead 
and to that end, whenever Congress shall amend or ing the amount of medicine which may be presc 
repeal the Volstead act, or enact any other law to by physicians. One ground for the ruling was that 
enforce the eighteenth amendment to the constitution the 18th amendment gave Congress general poli 
of the United States, then the provisions of sections power over intoxicating liquors. “for beverage pu! 
one and two of this act shall apply thereto.” poses only,” that liquor used as a medicine ' 
The power of cities and counties, however, to pro- used “for beverage purposes,” and that theref 
hibit the “manufacture, sale, transportation or posses- provision was beyond the power af Congress 
sion of intoxicating liquors for beverage purposes is however, the police power of the states 
continued.” The legislature has thrown out an anchor changed by the 18th amendment, it is not 
to windward by declaring that if any section or portion liquor for beverage purposes, but may extend 
of any section of this act is unconstitutional it intends reasonable regulation of the medical use of 
that “the remainder shall continue in full force and so that the section of the Volstead act stric| 
effect.” by the District Judge as beyond the power of ¢ 
The state of Nevada by Chap. 37 of the Acts of may be within that of the states. Therefore 
1923 adopted exactly the same statute after repealing fornia or Nevada physician may be bound | 
a preceding prohibition act. The Governor vetoed the tations of the Volstead act as a state 
first repealer but the legislature passed it over his veto is free from its bonds as a federal act. 
and then proceeded to copy the California Law. Evidently it is scarcely possible to 
Washington's new narcotic act, adopts in part the plete identity of the laws of the several 
same procedure. The act makes it unlawful for any the United States by the amalgamation of 
person “to sell, furnish or dispose of or have in his laws into the systems of the states, so that 
possession with intent to sell, furnish or dispose of, subject will be governed by an identical rul 
any narcotic drugs” except on the prescription of a_ state. The adoption by states of Congressional 
physician, registered under the laws of Washington however, dealing with narcotics and prohi 
and of the United States, but exempts from its appli- led to a very wide degree of uniformity in 1 
cation, sales made by wholesalers “in compliance with over the country which has been of great 1 
the act of Congress of the United States and the rules to business men 
and regulations now in force or hereafter promulgated 
thereunder relating to the importation, manufacture, ¢.° ari.) Ouers is: ge a rye 
and sale of narcotic drugs” to retailers, or by either as to whet he legislature can adopt federal rule 


even if existing ; he time of the passage of the 


wholesalers or retailers, to physicians, dentists,  {"Kesnerd 
surgeons or veterinarians registered under the afore- 
said acts and regulations. The possession of any nar- . = 
cotic drug is also “deemed a violation of this act,” un- The Negro Migration 
less it has been obtained pursuant to the federal laws “Ts 
: “tr ‘ - : If the negro is needed and wat 
and regulations and the provisions of the Washington ' - ; 
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reference, and require that the whole act be set forth ' " we 4d “is Rag ; 
. ek ks. oad one selves. Then if the North has the negri 
in the statute books cannot follow this easy way. The _ ake Bite: es a © 
. : J be a fuller understanding of the problet 
statute to be included must be expressly set forth so ¢ - r same eile ; 
. : : ; South. If the North can take the neg 
that evidently, future amendments or rules cannot be 
adopted in advance. 
Even where this impediment does not exist, the 
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prove his condition and relieve the Sout! 
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: ' in the South occupies a place that could 
courts deny to the legislatures the right to accept in ; a 
: ge filled by a white man, and every Negr: 
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DECISIVE BATTLES OF CONSTITUTIONAL LAW 


THE DARTMOUTH COLLEGE CASE 
of Dartmouth College vs. Woodward, 4th Wheaton 518) 
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trustees refused to recognize the new government and 
when forced to leave the College buildings, kept up 
their tuition in town, most of the students following 
them. <A suit was brought by the trustees of the 
College against Woodward the secretary of the Uni- 
versity, in trover, to recover the seal of the College, 
the original charter and other papers. The Supreme 
Court of New Hampshire decided in favor of the 
University. The case was appealed to the Supreme 
Court of the United States. Holmes, a member of 
Congress, but a very inferior lawyer, and Wirt, then 
\ttorney General, appeared for the University. 
Webster and Hopkinson of Pennsylvania, for the 
College. Webster never appeared in a case where his 
whole heart and soul were so deeply engaged as this. 
He loved his College. He was a Federalist and the 
Republicans were, as he believed, seeking to destroy 
his Alma Mater. 

Although conceding that the court could only con- 
sider the question whether the Act of the New Hamp- 
shire legislature was invalid under the contract clause 
of the constitution, Webster devoted the most of his 
argument to general consideration, arguing that the 
\ct was against abstract justice, against the law of 
the land and a denial of a property right, elaborating 
the early history of the College. His argument on the 
constitutional phase is brief but masterly. Holmes 
made a stump speech. Wirt acquitted himself poorly, 
while Hopkinson, for the College, made one of the 
best of his great arguments. It developed in consulta- 
tion that the judges were divided. The case was taken 
under advisement and was not decided until February, 
1819. 

Severidge’s story of the case from here on is 
curious and interesting. Marshall, Story and Wash- 
ington were for the College. Duvall and Todd were 
against it, believing the Act valid. Livingston and 
Johnson were in doubt. Webster, himself, had little 
confidence in winning the case. This seems strange 
when we remember that in Terrett vs. Taylor, 9th 
Cranch 45, the court had held that a state could not 
revoke a private charter, and in Fletcher vs. Peck, 6th 
Cranch 87, it had held that the state could not revoke 
a grant of land even though procured by the open 
corruption of the legislature that passed the Act; and 
in New Jersey vs. Wilson, 7th Cranch 166, a contract 
between New Jersey and certain Delaware Indians, a 
grant before the Revolution, was held sacred. 

Apparently the case hinged on whether the College 
was a public or private corporation. The whole con- 
troversy in effect settled on that. If it was a public 
corporation exercising political power the legislature 
could amend or revoke its charter. If it was a private 
corporation the court was bound by its previous de- 
cisions to hold the charter intact. 

Webster’s argument was printed in pamphlet 
form, widely circulated and generally approved. Liv- 
ingston and Johnson apparently consulted Chancellor 
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Kent sometime during that summer and he endorsed 
Webster’s logic. 

The officers of the University who had expected 
an easy victory became alarmed and employed Pinck- 
ney, then at the height of his fame. Pinckney let it 
be known that he intended to ask for a reargument 
after it had leaked out that the court was divided, some 
of the judges doubtful. On the first day of the Feb- 
ruary 1819 term, Pinckney having spent a week in 
preparation, appeared to ask that the case be reopened. 
Marshall apparently not knowing that Pinckney was 
on his feet and about to address the court, although 
3everidge says that his purpose was well known to the 
chief justice, much to the disgust of Pinckney, calmly 
proceeded to read the judgment in favor of the Col- 
lege, five judges agreeing. After reciting the history 
of the College and describing its charter, Marshall con- 
siders one of the contentions of counsel for the Uni- 
versity, that not every contract is covered by the clause 
of the constitution. He admits this and says, “the pro- 
vision of the constitution never has been understood 
to embrace other contracts than those which respect 
property or some object of value, and confer rights 
which may be asserted in a court of justice.” He holds 
that the College is possessed of such a right; that the 
trustees, although serving as such without pay, and 
without interest save as trustees, could assert this 
right. 

Coming to the nature of the contract he thus states 
the question: 

If the act of incorporation be a grant of political 
power, it it create a civil institution to be employed 
in the administration of the government, or if the 
funds of the college be public property, or if the state 
of New Hampshire as a government, be alone inter- 
ested in its transactions, the subject is one in which 
the legislature of the state may act according to its 
own judgment, unrestrained by any limitation of its 
power imposed by the constitution of the United 
States, : 

But if this be a private eleemosynary institution, 
endowed with a capacity to take property for objects 
unconnected with government, whose funds are be- 
stowed by individuals on the faith of the charter; if 
the donors have stipulated for the future disposition 
and management of those funds in the manner pre- 
scribed by themselves, there may be more difficulty 
in the case, although neither the persons who have 
made these stipulations nor those for whose benefit 
they were made, should be parties to the cause. Those 
who are no longer interested in the property, may yet 
retain such an interest in the preservation of their own 
arrangements as to have a right to insist that those 
arrangements shall be held sacred. Or, if they have 
themselves disappeared, it becomes a subject of serious 
and anxious inquiry, whether those whom they have 
legally empowered to represent them forever may not 
assert all the rights which they possessed, while in 
being; whether, if they be without personal represen- 
tatives who may feel injured by a violation of the com- 
pact, the trustees be not so completely their represen- 
tatives, in the eye of the law, as to stand in their place, 
not only as respects the government of the college, 
but also as respects the maintenance of the college 
charter. 

It becomes, then, the duty of the court most 
seriously to examine this charter, and to ascertain 
its true character. 


He then discusses the question of education, the 
public interest in it, but denies that it is altogether in 
the hands of the government, or that donations for the 
purpose necessarily become public property, subject 
to the will of the legislature. Then comes his famous 
description of a corporation and its effects. 


Among the most important are immortality, and 
if the expression may be allowed, individuality; proper- 
ties by which a perpetual succession of many persons 
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instrument than a natural person exercising the same 
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by individuals in the education of youth, or 
government of a seminary in which youth is educated 
would not become a public officer, or be considered as 
a member of the civil government, how is it that this 
artificial being, created by law, for the purpose 
being employed by the same individuals for 
purposes, should become a part of the civil go 
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This is plainly a contract to which the 
trustees, and the crown (to whose rights and 
tions New Hampshire succeeds), were the original 
parties. It is a contract made on a valuable considera 
tion. It is a contract for the security and disposition 
of property. It is a contract, on the faith of which 
real and personal estate has been conveyed to the cor- 
poration. It is then a contract within the letter of the 
constitution, and within its spirit also, unless the fact 
that the property is invested by the donors in trustees 
for the promotion of religion and education, for the 
benefit of persons who are perpetually hanging, 
though the objects remain the same, s! 
particular exception, taking this case out 
hibition contained in the constitution. 

It is more than possible that the p: 
rights of this description was not particul: 
view of the framers of the constitution when 
under consideration was introduced into that instru- 
ment. It is probable that interference of more fre 
quent recurrence, to which the temptation was 
stronger, and of which the mischief was more exten- 
sive, constituted the great motive for imposing this 
restriction on the state legislatures. But although a 
particular and a rare case may not, in itself, be of 
sufficient magnitude to induce a rule, yet it must be 
governed by the rule, when establishe: 
plain and strong reason for excluding it can be given. 
It is not enough to say that this particular case was 
not in the mind of the convention when the article 
was framed, nor of the American people when it was 
adopted. It is necessary to go farther, and to say 
that, had this particular case been suggested, the lan- 
guage would have been so varied as to exclude it, or 
it would have been made a special exception. T 
case being within the words of the rule, must 
within its operation likewise, unless there be some 
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sider the conditions of it. Public and private credit 
were at a low ebb. Times were hard. Debts loomed 
large and many were the schemes for their direct or 
indirect repudiation. Legislatures were passing Stay 
Laws, Insolvent Acts and depreciating bank notes were 
destroying the obligation of pecuniary contracts 
Marshall was a fanatic on the subject of plighted faith, 
whether public or private. To him a contract was a 
sacred thing and throughout his long career he sternly) 
held to these views, going in many cases to extremes, 
from which the court later retired. Immediately fol 
lowing this decision, the states began either by their 
constitutions or legislative enactments, attaching con- 
ditions to the charters of every corporation, so that 
now almost universally a corporation charter may be 
amended or repealed. So the sacredness of a corpora- 
tion charter has almost entirely disappeared. The 
growing police power of the states now regulates, over- 
regulates, every corporation, public or private, but the 
decision was of overwhelming importance to capital in 
protecting its investment, its security and freedom 
from political control of chartered companies. Much 
of the extraordinary financial development of the 
country for the ensuing half century is due to this 
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tesy should stand in the way of this criticism; neither 
should the states concerned he hurried into an undi- 
gested, ambiguous or uncertain compact by the natural 
haste of the Southern California interests. Just and 
fair deliberation and accommodation are all that any 
interest concerned has the right to demand or expect. 

I have been furnished with a copy of the Compact 
through the courtesy of Mr. Emerson and also with 
an advance extract from his Biennial Report, explain- 
ing the Compact. The Compact is comparatively brief. 
It consists of eleven articles. While an exhaustive 
discussion would demand a minute and detailed 
analysis of each of these articles, such treatment is 
incompatible with the scope of the present paper. 
Article 1, expresses the general purposes of the Com- 
pact. Article 2 is devoted to lexicography, defining the 
terms “Colorado River System,” as the American por- 
tion of the basin, “Colorado River Basin,” as the 
\merican area drained or served by the stream, “States 
of the Upper Division,” as Colorado, New Mexico, 
Utah and Wyoming, “States of the Lower Division,” 
as Arizona, California and Nevada, “Lee Ferry,” as 
the point one mile below the mouth of the Paria River, 
“Upper Basin,” and “Lower Basin,” as the parts of 
the “Colorado River Basin” respectively above or be- 
low Lee Ferry, and “Domestic Use,” as including 
household, stock, municipal, mining, milling, industrial 
and other like purposes, excluding the generation of 
electrical power. While several of the definitions in- 
vite criticism, it is believed that most of them may 
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be dismissed from the present discussion with a very 
brief reference in other connections. 

The Compact, as I have said, divides the seven 
states concerned into two divisions. The “Upper 
Division,” states are Colorado, New Mexico, Utah and 
Wyoming, and the “Lower Division” states are Ari- 
zona, California and Nevada. “Lee Ferry” is the di- 
viding point on the river between the Upper and Lower 
3asins. This point is apparently a well-known land 
mark, a very short distance below the Utah-Arizona 
boundary, and near the upper end of the great Gorge. 
There are apparent physical reasons for this division, 
which perhaps do not need further explanation at this 
time. As will be subsequentlly shown the Compact 
becomes, by reason of this division, practically a 
bilateral agreement between Colorado, New Mexico, 
Utah and Wyoming on the one hand, and Arizona, 
California and Nevada on the other, though the dis- 
tribution of water between the “Upper Basin” and the 
“Tower Basin” hereinafter to be mentioned, does not 
coincide in all respects with this division of the states. 

The terms “Upper Basin” and “Lower Basin” 
are misnomers. They are not confined to the drain- 
age area of the river but are defined rather paradoxic- 
ally to include not only the area within the River Basin, 
but any areas in the signatory states outside the Basin 
which may be served from within the basin. They 
exclude Mexico. 

The definition of the term “Domestic Use” 
particularly objectionable since it is made to mean not 
only household and stock uses, but “municipal, mining, 
milling, industrial and other like uses,’ excluding only 
“the generation of electrical power.” It is well to 
explain that the term “Domestic Use” is employed in 
the Compact only in Art. IV to give precedence over 
navigation and electrical power uses. And in sub- 
division (e) of Art. III providing that the upper di- 
vision shall not withhold or the Lower division re- 
quire delivery of water “which cannot be reasonably 
applied to domestic and agricultural uses.” There 
would, however, appear to be no reason why the term 
should be employed in a different sense for these pur- 
poses from the practically universal sense in which 
the term is used elsewhere in connection with water 
rights. Only confusion and possibly annoying dis- 
putes and litigation can result. It is far broader even 
than our own statute definitive of the term (C. $.833) ; 
and broader yet in comparison with the meaning at- 
tached to it in other states. (Montrose Canal v. 
Loutsenheizer Ditch Co. Colo.; 48 Pac. 532, 534. 
Crawford Co. v. Hathaway, Nebr.; 93 N. W. l 
797.) 

The use of water for domestic purposes is essen- 
tially a restricted use under the riparian rule. An 
upper riparian owner may consume water for “domes- 
tic” purposes even though it deprive the lower riparian 
owner of the like or equal privilege; but he cannot do 
this for other than “domestic” purposes. Under the 
appropriation doctrine some states by constitutional or 
statutory provisions give preference to domestic use, 
even as against priority of appropriation. Hence the 
importance of restricting the meaning of the term to 
its universal and proper import of household purposes, 
such as drinking purposes for man and beast, culinary, 
laundry and bathing purposes, and other personal, 
vital and narrowly restricted uses. (1 Weil on Water 
Rights, Secs. 740, 741. 2 Kinney on Irrig., 791, 
795.) 

Even if the definition contained in the compact 


could certainly be restrained to the purposes of the 


seems 


Secs 


Compact, and within the limits of present methods and 
means of employing water for municipal, mining, mil 
ing, industrial and other like purposes it would be 
gross departure from the common understanding oj 
the term. It would be idle to speculate how far th 
use might be expanded by future developments an 
changes in the method and extent of use for the pur 
poses mentioned. ‘There would seem to be 
reasons why the distinction between “Domestic Use 
and “Preferred Uses” should be preserved 
Article 3 may be considered to be the meat 

the Compact. It deals with the apportionment of 
water between the Upper and Lower basins. No at 
tempt is made to apportion, or to establish any rule 
for the apportionment of, water between the respec 
tive states, except as such apportionment may result 
from the division between the two basins; 


sound 


that is, the 
Compact does not purport to regulate the rights of 
Wyoming and Utah, or of Utah and Colorado, or of 
Colorado and New Mexico, or of any two of the states 
in the Upper division as between themselves. The 
same is true of the states in the lower division. Doubt 
less this is a wise and necessary limitation on the scope 
of the Compact. It appears to me that the general 
plan of creating two divisions and apportioning the 
water between them is a natural outgrowth of the 
physical conditions. 

However, it is of the very highest importance t 
exercise care and circumspection in apportioning the 
water between the two divisions since any mistakes 
in this allocation would be irreparable and indeed may 
not become apparent for many years. The Compact 
itself does not exhibit the basis on which the 
tions are made; that is, it does not show the estimated 
volume nor the sources of flow from which the Com 
mission calculated its results, nor the estimated amount 
consumed by present appropriations, nor the estimated 
extent of future needs in the two basins. In Mr 
Emerson's report the average annual flow of the Colo 
rado River system is estimated at 22,000,000 acre feet 
and it is said that 16,000,000 acre feet are allocated 
under the terms of the Compact, leaving a residue 
of 6,000,000 acre feet to be apportioned at a future 
date. 

I have not been able to find any data correspond 
ing with these estimates. Mr. Emerson, in his report 
for 1919-20, refers to the annual flow as 16,000,000 
acre feet. In Senate Document 142, above referred to, 
at page 5, is set forth a tabulation of the discharge of 
the river at Laguna Dam from 1899 to 1920 inclusive 
The Laguna Dam is located just above the delta of 
the river and below the confluence of all tributaries, 
except the Gila. The average annual discharge at the 
Dam for the 22 years is reported as 16,400,000 acre 
feet, varying from 9,110,000 in 1902 to 25,400,000 in 
1909. The available data on the flow of the Gila indi- 
cates an annual discharge of 1,060,000 acre feet 
These figures are from the records of the U. S. Rec 
lamation Service and apparently are the only record 
used. It would appear then that the amount of water 
subject to apportionment, instead of being 22,000,000 
acres feet annually, does not exceed 17,500,000. Dur- 
ing the period covered by the record rather extensive 
appropriations were in progress, and we might add one 
million acre feet to cover the estimated average amount 
consumptively used during that period above Yuma, 
and therefore, not appearing in the recorded flow. 

But the Compact, instead of apportioning the flow 
at the mouth of the Gila, apportions it at Lee Ferry 
So far at least as the text indicates, that is the only 
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If we were to reject only the two years of highest 
flow it would reduce the average by some 750,000 
acre feet. Again the 5-year period from 1901 to 1905 
inclusive indicated an average flow at Laguna for that 
period of only 12,300,000 acre feet, which would mean 
approximately 11,800,000 acre feet at Lee Ferry, or 
4,000,000 less than the average for the 22-year period 
But the Lower Basin is by the Compact specifically 
ullowed 8,500,000 acre feet, which, unless it includes 
the Gila, would leave only 3,300,000 acre feet for the 
Upper Basin, and for other requirements presently to 
be mentioned. It is possible to select even ten year 
periods in the 22-year record which would show a sub- 
stantial diminution of the average. 

But the Compact makes provision for further 
allocations of water below Lee Ferry. In order that 
the scope and effect of Article 3 may be more clearly 
perceived, it is here set forth: 

ARTICLE III. 

(a) There is hereby apportioned from the Colo- 
rado River System in perpetuity to the Upper Basin 
and to the Lower Basin respectively the exclusive 
beneficial consumptive use of 7,500,000 acre feet of 
water per annum, which shall include all water neces- 
sary for the supply of any rights which may now exist. 

(b) In addition to the apportionment in paragraph 
(a), the Lower Basin is hereby given the right to in- 
crease its beneficial consumptive use of such waters 
by one million acre feet per annum. 

(c) If, as a matter of international comity, the 
United States of America shall hereafter recognize in 
the United States of Mexico any right to the use of 
any waters of the Colorado River System, such waters 
shall be supplied first from the waters which are sur- 
plus over and above the aggregate of the quantities 
specified in paragraphs (a) and (b); and if such sur 
wee shall prove insufficient for this purpose, then, the 
burden of such deficiency shall be equally borne by 
the Upper Basin and the Lower Basin, and whenever 
necessary the States of the Upper Division shall de- 
liver at Lee Ferry water to supply one-half of the 
deficiency so recognized in addition to that provided 
in paragraph (d). 

(d) The States of the Upper Division will not 
cause the flow of the river at Lee Ferry to be depleted 
below an aggregate of 75,000,000 acre feet for any 
period of ten consecutive years reckoned in continuing 
progressive series beginning with the first day of Oc- 
tober next succeeding the ratification of this compact. 

(e) The States of the Upper Division shall not 
withhold water, and the States of the Lower Division 
shall not require the delivery of water, which cannot 
reasonably be applied to domestic and agricultural uses. 

(Subdivisions (f) and (g) provide for further 
equitable apportionments after October 1, 1963, but as 
these provisions are dependent upon a new compact 
and legislative ratification, they are not presently oper- 
ative or significant). 

The direct, present, specific apportionments are 
found in subdivisions (a) and (b). Presumably the 
additional apportionment of one million acre feet to 
the Lower Basin in subdivision (b) is intended to 
dispose of the average annual flow of the Gila, which 
is ap proxmmntety that amount. The Compact does not 
make this clear. The Upper division is interestec' in 
the Gila only because it apparently contributes a ma- 
terial amount to the main stream at Yuma, which 
would, therefore, be available for the Imperial Valley 
Canal and for other lands in Mexico; but it seems 
very doubtful if the Gila will provide any ultimate 
surplus after satisfying the needs within its own 
drainage basin. For this specific reason, as well as 
on all accounts, the Compact should expressly show 
whether the additional apportioned in subdivision (b) 
may require an additional flow at Lee Ferry. 

It should be assumed I think that the Compact 
vests a present right to a flow theoretically of one- 
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half (up to 7,500,000 acre feet) of the supply of the 
river from sources above Lee Ferry, and in the absence 
of any specific statement as to the sources of the addi- 
tional one million acre feet per annum apportioned to 
to the Lower Basin, it should be assumed that the 
Lower Basin may be entitled to that amount in addition 
to the apportionment in subdivision (a). There is noth- 
ing in the Compact, unless it be the order of the para- 
graphs, which would indicate that the additional appor- 
tionment to the Lower Basin is in any way subordinate 
to the first apportionment. In years of diminished 
flow this might become an acute controversy. 

In subdivision (c) of Article III provision is 
made for the contingency of an allowance by the 
United States to Mexico for use in that country; and 
notwithstanding the unequal apportionment in sub- 
divisions (a) and (b), it is provided that the Upper 
and Lower divisions shall equally bear the burden of 
any deficiency and that the Upper Basin shall deliver 
at Lee Ferry one-half of such deficiency. An examin- 
ation of the geographical situation seems to indicate 
that Mexico should be considered a part of the Lower 
division and that the apportionments to that division 
are sufficient to supply the needs on both sides of the 
international line. A further reference will be made 
to this subject in another connection. 

In Article VII it is provided that “nothing in this 
Compact shall be construed as affecting the obligations 
of the United States of America to Indian tribes.” 
While the full effect of this article is not easy to dis- 
cern, it seems probable that the Upper division might 
be called upon to furnish at least its proportion of 
the water for Indian lands, and that this proportion in 
times of shortage might have to come from the appor- 
tionment to it in subdivision (a) of Article III. In 
effect this would probably result in an additional appor- 
tionment to the Lower Division since there are some 
ten or twelve Indian Reservations situated upon the 
streams of that division, while there are none upon the 
streams in the Upper division except the Southern 
Ute Reservation on the San Juan River and a part 
of the Navajo Reservation near the Junction of the 
San Juan with the Colorado. Apparently the irriga- 
tion needs of Indian lands may be very large. The 
Compact should deal more adequately and particularly 
with this subject. 

In Article VIII it is provided that “whenever 
storage capacity of five million acre feet shall have 
been provided on the main Colorado River within or 
for the benefit of the Lower Basin, the claims of 
present perfected rights, if any, by appropriators or 
users of water in the Lower Basin against appropria- 
tors or users of water in the Upper Basin shall attach 
to and be satisfied from water that may be stored not 
in conflict with Article III.” 

To this provision is added a further one that “all 
other rights to beneficial use of waters of the Colorado 
River System shall be satisfied solely from the water 
apportioned to that Basin in which they are situated.” 
This latter provision is a reaffirmation of a similar 
one stated in different form in subdivision (a) of 
Article III. The Compact itself, of course is not in- 
tended to secure, nor will it secure, provision of the 
five million acre feet of storage capacity mentioned. 
Presumably the Commission had in mind the proba- 
bility or at least the hope that Congress would provide 
the storage; and as the proceedings at the various 
meetings and conferences indicate it is probably ex- 
pected that such provision shall be without charge to 
irrigators. The Compact is understandable and plausi- 


ble in that view, but hardly so in any other contingenc 
It is not to be presumed that storage will be provide 
by private interests without charge. The contingen 
of a charge for such service does not seem to be pr 
vided for in the Compact. 

The phrase “not in conflict with Article III,” ir 
connection with the reference to storage does not cor 
vey an unequivocal meaning. It may mean that t! 
contemplated storage shall not interfere with or | 
taken from the apportionment of 7,500,000 acre fe 
to the Lower Basin. It may mean on the other han 
that such storage is within, and therefore, consistet 
with the apportionment. These interpretations ar 
quite the opposite to each other in their effect; bi 
both seem more or less consistent with the languag 
employed. Assuming that the storage will be pri 
vided, it is of great importance to the Upper Divisio: 
whether it is to be taken as a part of, or as additiona 
to, the present position apportionment. There woul 
seem to be no reason why all present rights in th 
Lower Basin should not be taken care of, as the lan 
guage of subdivision (a) of Article III clearly im 
ports, out of that apportionment ; just as present rights 
in the Upper Basin are to be taken care of out of its 
present apportionment. It is very important that thi 
ambiguity should be removed. I think too it should 
be made clear whether the storage provided for means 
any storage hou'soever provided, or only free storage 
to be provided by the government. 

In subdivision (d) of Article III, it is provided 
“That the states of the Upper division will not cause 
the flow of the river at Lee Ferry to be depleted below 
an aggregate of seventy-five million acre feet for any 
part of the ten consecutive years,” etc. Taken in con 
nection with the apportionment in subdivision (a) this 
might be construed to mean that a delivery of seventy 
five million acre feet in the aggregate; however dis 
tributed over the period of ten years, would satisfy 
the apportionment. On the other hand, it may be 
taken as a merely cumulative or additional safeguard 
for the Lower Basin; and in this view to assure th 
Lower Basin not merely that it shall receive seventy 
five million acre feet during the ten year period, but 
that it shall receive one-half plus one million acre feet 
of each separate year’s flow. Whichever of thes 
meanings may be the true one, it is clear that the 
general effect is one of assurance to the Lower Basin 
at the expense and risk of the Upper Basin. As the 
flow in the Lower Basin is likely to be more uniforn 
and free from yearly or seasonal variation than the 
flow in the Upper streams, and tributaries, due to the 
more widely extended sources from which the Lower 
river draws its supply, it seems likely that the problen 
of a uniform flow in the former region is more of a 
theoretical one than a practical one. 

Attention is invited to the term “consumptive use’ 
in connection with the apportionments in this article 
doubtless used here to distinguish such uses as irriga 
tion from power uses, etc. This term, as applied t 
irrigation, has a well established meaning, indicating 
the net use of water at the place of application. It 
thus means the gross diversion, less losses by evapora 
tion, seepage, unutilized return-flow, etc.—virtually the 
evaporation through plant life. The apportionment 
of a given quantity for “consumptive use” may, there 
fore, require a much larger quantity to be supplied. 
since losses are inevitable and universal. Even if the 
apportionment were equal in quantity, this might 
operate to the prejudice of either division, especially 
the Upper division, since presumably the recapture o! 
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a little more than two million acres in both the United 
States and Mexico, below Lee Ferry. It is claimed, 
and is probably true, that the actual consumptive use 
of water on the lower lands, down stream, is much 
greater, acre for acre, than on the higher and more 
northerly lands on the upper part of the stream. It is 
most doubtful, however, if the acre needs in the lower 
basin are more than twice as great as in the upper 
basin, in which event an equal division of whatever 
amount of water may be available from time to time 
would seem to do full justice to the lower division; 
and in such apportionment Mexico, the Indian Reserva- 
tions and all other extraneous needs below Lee Ferry 
should be included. 

The Indian Reservations, irrigable from the main 
streams, are riparian to the river in the lower division. 
They are included in the irrigated or irrigable acreage 
above given. The Mexican area is also included in 
the above acreage of irrigated or irrigable lands in the 
lower division; and to a very considerable extent these 
lands in Mexico are served, as has already been men- 
tioned, by the same canal which waters the land in 
California. Apparently the same interests are con- 
cerned in a large portion at least of the Mexican area 
as in California. The political division is in fact alto- 
gether an artificial one, and will probably cut very little 
figure in the practical distribution of the water. The 
Mexican and California areas are adjacent, and in 
many ways interdependent upon each other for water 
service, transportation and other needs. Together they 
form a single and rather isolated industrial and eco- 
nomic area. 

In any apportionment which is to be executed at 
Lee Ferry these relative acreages should be kept in 
mind. There should also be kept in mind the accessory 
flow of the river from sources below Lee Ferry, 
amounting to more than five hundred thousand acre 
feet in the basin of the main stream, and more than one 
million acre feet from the Gila. While all these factors 
should be taken into consideration, and assigned their 
due weight, it will probably be necessary in the end to 
deal with the flow and make the apportionment at Lee 
Ferry. That seems the only practicable place to meas- 
ure and effect the apportionment to the lower division. 
The apportionment to the upper division must be deter- 
mined by what is left, since there is no practicable way 
of gauging the flow of every tributary and all sources 
above the points of diversion or use, and thus to ascer- 
tain the proportion or amount of water which may be 
put to use in the upper division. 

The considerations touched upon in this paper 
are not by any means the only ones suggested by, or 
involved, in the Compact. The subject is one which is 
susceptible of indefinite expansion. This paper should 
not be regarded as an undertaking of so ambitious a 
nature as a full analysis and exposition of the questions 
involved. Moreover, the paper doubtless involves mis- 
takes of fact, as well as of conclusion. The main pur- 
pose which has been sought is to stimulate general 
thought on the subject at a time when such thought 
is vital to the interests of the Commonwealth. 





Search and Seizure 

Prohibition agents must specify what part of 
a particular building they intend to search when 
they obtain search warrants, and not merely give 
an address, the United States Circuit Court of Ap- 
peals at New Orleans, La., ruled in a decision 
handed down in the case against Roma Pressley, 
proprietor of a shoe shop at Bagdad, Fila. 
























































Public Utility Valuation 


T has long since become a commonplace of rate 
regulation that to judge the reasonableness of rates 
by the return they yield on the value of the property 

is to reason in a circle, for the value is the result of 
the rates charged. This has become a commonplace 
among all who have really given thought to the matter. 
Even to those whose minds are not adapted to think- 
ing, it has long been clear that if the value is measured 
by the earnings, there is circular reasoning in the use 
of that value as the rate-base. This latter variety of 
intellect, while it deceives itself into thinking that 
value can be used as a rate-base if measured in some 
other way than by capitalizing the earnings, (as if the 
method of measurement affected the fact that the value 
is the result of rates), nevertheless perceives the fallacy 
in judging rates by the return on those elements of 
value which can not easily be measured in any other 
way. Courts and commissions of this mediocre ability 
have long rejected the inclusion of a “going value” 
when measured by earning power. It is as a rule only 
paid advocates who insist on including such items, 
and it is perhaps quite legitimate for them to so insist, 
as it is their function to present every argument that 
may help their case. Yet the presentation of such 
clearly fallacious reasoning shows scant respect for the 
intellectual fibre of the courts. Such an argument is 
to be found in the May Aera (published by the Ameri- 
can Electric Railway Association), in one of the in- 
stallments of W. H. Maltbie’s book, “The Theory and 
Practice of Public Utility Valuation.” Mr. Maltbie 
is described as “Special Attorney on Rate and Valua- 
tion Matters for The United Railways and Electric 
Company, Baltimore, Md.” To demonstrate what he 
considers the error of the Wisconsin Commission’s 
method of adding only accrued deficits to the rate-base, 
he considers the case of two companies with the same 
investments, one of which earns more than the other 
under the same rate, and shows triumphantly that the 
former is worth more than the latter. Of course the 
logic of Mr. Maltbie’s argument is that any reduction 
of earnings whatsoever is invalid, for it will “confis- 
cate” part of the value, which depends on the old 
earnings. Such a conclusion would remove the neces 
sity for using any rate-base at all in rate cases. It 
would be a conclusion welcome to the companies, but 
one which they could scarcely hope to attain in toto. 
Hence they do not press it. But by making use of 
arguments which are illogical on any other assumption 
than that of the inviolability of whatever earnings the 
company gets under the old rates, the counsel for the 
companies hope to include large elements of “in- 
tangible values,” as well as to get the benefit of what- 
ever increments in land values and the like may 
accrue. They render lip loyalty to the doctrine that 
rates must be looked into to determine whether they 
are excessive. But they hope to defeat that doctrine 
in as many concrete cases as possible, by adopting an 
assumption that whatever value the property has under 
existing rates it is entitled to. Then, to disguise their 
consequent rejection of the doctrine that rates may be 
regulated, they measure the value, as a rule, by other 
tests (reproduction cost and the like), and since there 
will be some error occasionally in the measurement, 
there will be occasional cases where the apparent adop- 
tion of the value test will permit a slight reduction. 
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Mr. Maltbie, however, throws off the disguise 
he insists that the companies be permitted to ear 
return on a “going value” based on earnings yielded 
by the existing rates. The fallacy is so transpa 

in his reasoning as to be unlikely to deceive even the 
United States Supreme Court. In the same number 
of Aera, however, Charles Rufus Harte, Construct 
Engineer, The Connecticut Company, New Ha 
employs the value fallacy in the more disguised forn 
He attacks an article which had been reprinted in the 
January number from the December American ! 
nomic Review, by Shirley D. Southworth, of Prince 
ton. His attack is partly epithet (he makes the « 
ventional demagogue’s use of the word “communist 
though he does not go so far as to intimate that either 
Professor Southworth, or Princeton University itself, 
is on the payroll of Lenin and Trotzky), and partly 
addressed to the merits. His argument on the merits 
is partly the fallacious one above outlined, partly two 
specific ones to which reference will be made present; 
We must base a return on the value (not cost), chiefl 
it seems, because “when property other than that of a 
public utility is appraised, the Court, the Master, tl 
jury, or the committee as the case may be, takes ¢ 
dence and fixes its status, not with relation to w 

it cost, but with relation to what it would bring in a 
free market, where seller and buyer alike are willing 
but not obliged, to deal with the other; in other words 
its value.” Naturally. When property is appraised 
we are seeking its value. That is the meaning of the 
word “appraise.” Mr. Southworth’s whole point is 
that in determining what the rate-base shall be, we 
are not appraising. Does Mr. Harte not think that 
willing buyer would pay more for a utility property 
which is permitted to charge a rate that yields large 
earnings, than he would for one that is not permitted 
to earn so much? If that is the case, is not the logi 
of Mr. Harte’s argument simply this—that the pro- 
priety of the existing rates is to be judged by the 
existing rates? Where, then, is the power to regulate? 
Mr. Harte says elsewhere, “when we can measure the 
worth of the service we shall have a logical foundation 
but until that time we shall be brought back, sooner 
or later, to ‘value’ as our rate base.” Well, can we not 
measure the worth of the service? If we mean worth 
to each individual (what the classical economists call 
“value in use”), we cannot, but nobody would contend 
that that is what the test should be. But in the sense 
of “exchange value,” what is the difficulty in measur- 
ing the “worth”? Is it not precisely the price that the 
company is charging? Does not this make it stil! 
clearer that Mr. Harte is trying to justify whatever 
earnings the company already gets, and to defeat the 
whole purpose of regulation? 

These fallacies are all so very obvious, and hav 
been pointed out so many times by commissioners and 
writers of various sorts, that one feels apologetic at 
thrashing over old straw. As already observed, the 
use of such arguments shows scant respect for the 
courts. Yet it might be argued that the courts have 
done little to justify any other opinion of their in 
tellectual capacity to handle rate cases. As recently : 
the 21st of May, Mr. Justice McReynolds, speaking 
for seven of the nine Supreme Court Justices, uttere 
the dictum in a telephone case brought from Missour 
that the cost of reproduction must be taken into ac: 
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t, for the reason that the company is entitled to 
urn on the “value at the present time.” Mr. 
e Brandeis concurred in the reversal of the Mis- 
ourt, but on the ground that the commission 
xed rates which failed to yield a fair return on 
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n in a circle, t no attention whatever in 
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“present valu means of attracting capital, 
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editorial con he majority opinion un 
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doubt that in thi rection, not in any other, we 
find a recot f private and public in- 
ts in the field utilitic 
But to return t two speci rguments used 
Mr. Harte agai s the bas and in favor 
value.” These arg nts, in so far as they favor 
duction cost not merely as evidence of 
1e, are not vitiated by the circular reasoning of his 
re general argument The first is, that if different 
mpanies are built ent times, when the price 
els are different, thet n the “investment” theory, 
customers of « pay different rates. If the 
tomers are in different places, what of it? The 
nsumers of water locality where it has to be 
ught great distances would normally pay more than 
here a supply is immediately available If the dif- 
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rent rates. But when the fair return on investment 
taken as a test, not of the rates alone, but of the 
: tal net earnings, the problem can be solved as the 
h-Cummins law attempt 
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prospect of a possible greater return in the future will 
attract capital at a present rate of return not only 
lower than otherwise, but sufficiently lower to make 
this the most economical arrangement for the public 
in the long run. The answer to that question requires 
more consideration, and less impassioned 
rhetoric, than Mr. Harte seems disposed to give it. 

In the assertion that there is a fallacy in basing 
return on value when value depends on return, it may 
occur to the attentive reader that value does not depend 
on return if it is measured by cost of reproduction, or 
cost of reproduction less depreciation. It is doubtless 
true that cost of reproduction does not necessarily 
vary with earning capacity. But it does not always 
measure value. When it does, it is because it measures 
earning capacity. Any property right in durable 
capital goods has value because of its anticipated earn- 
ing-power. When competition is sufficiently keen, if 
the earning-power should be more than a fair return 
on reproduction cost, additional capital goods of the 
king in question will be produced, causing an addi- 
tional output of products, a lower price for the same 
and hence a lower earning-capacity for the plant. If a 
particular piece of equipment adds nothing to earning 
power, it will have no value except as junk, no matter 
how much it might cost to reproduce it. It is only 
as evidence of value that reproduction cost has any 
relevance, and wherever it does measure value it also 
measures earning capacity. 

It is not meant to be implied that there are no 
arguments at all against the adoption of “actual pru- 
dent investment” as the rate-base. Much can be said 
for some modification by reason of the sale of securi- 
ties in the past at a higher figure to bona fide investors. 
Something can be said for a modification to compen- 
sate for changes in the value of the dollar—a modifica- 
tion which Mr. Southworth would seem to favor in 
the article already cited. Perhaps some modification 
should be made in the standard of “a fair return on 
actual prudent investment” to encourage efficiency. 
But the purpose of none of these modifications is at- 
tained by adopting reproduction cost, or by committing 
the elementary fallacies committed by the writers in 
Aera or by the majority of the Supreme Court. 

Ropert L. Hate. 
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Advantages of World Court 





“When the Oregon bar association endorses 
the proposal for American adherence to the world 
court, it voices the opinion not only of lawyers, 
who are naturally inclined to favor the judicial 
system, but of practically all thinking people. 
There are several shades of opinion as to whether 
and to what extent the United States should associ- 
ate itself with other nations in resort to political, 
economic and military means for settlement of dis- 
putes and for prevention of war, but for many 
years there has been practically only one opinion 
on establishment of a court which shall decide dis- 
putes that are capable of decision on accepted prin- 
ciples of justice. The world court, if generally ac- 
cepted as the means of settling what are classed as 
justiciable disputes, would eliminate a large pro- 
portion of the causes of war or of the occasions 
which are used as the pretext for war by nations 
that have aggressive ends in view.”—Portland 
Oregonian. 
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STATE AND LOCAL BAR ASSOCIATIONS 





Louisiana Discusses Dividing State Supreme Court into Sections—Mississippi Approves Hold 


ing American Bar Association Meeting in London—Oregon Favors Permanent Court 
of International Justice—Tennessee Members of U. S. Supreme Court to Be 
Guests of Honor at State Bar Meeting 


GEORGIA 


Fortieth Annual Meeting of State Association— 
Committee Appointed to Co-operate With 
American Citizenship Committee of 
American Bar Association 

The Georgia Bar Association held its Fortieth 
Annual Meeting at Tybee Island, Georgia, on May 
31st, June Ist and 2nd, 1923 

The address of the president was delivered by Mr. 
Z. D. Harrison, of Atlanta, President of the Associa- 
tion. The annual address was delivered by Hon. W. H. 
Ellis, of Tallahassee, Florida, Associate Justice of the 
Supreme Court of Florida. Both these addresses dealt 
with the public duty of lawyers as the main theme. 
Interesting addresses were delivered by Hon. S. Price 
Gilbert, Associate Justice of the Supreme Court of 
Georgia, on the “Administration of Justice,” and by 
Hon. W. F. Jenkins, Judge of the Court of Appeals 
of Georgia, on the subject “Technicalities of the Law.” 

A feature of much interest was the address by 
Miss Stella Akin, of the Savannah bar, on the subject, 
“Women’s Participation in Public Life.” This was 
the first time the Association has ever been addressed 
by a woman who was a member. Other interesting 
and entertaining addresses were: a “Biographical 
Sketch of Judge Nathaniel Pendleton, the first United 
States Judge in Georgia,” by Mr. Warren Grice, of 
Macon; address by Mr. W. Irwin MacIntyre, of 
Thomasville, on the subject, “Unexpected Smiles ;” and 
address by Judge A. W. Cozart, of Columbus, on the 
subject, “The Silver Lining Without the Cloud.” 

A feature of the meeting was the address by Mr. 
R. E. L. Saner, of Dallas, Texas, Chairman of the 
Committee on Citizenship of the American Bar As- 
sociation, Mr. Saner’s address having to do with the 
work of that committee. His address was well re- 
ceived. A resolution was adopted endorsing the work 
of that committee and appointing the Vice-Presidents 
of the Georgia Bar Association a committee on citizen- 
ship to cooperate with the committee of the American 
Bar Association, of which Mr. Saner is chairman. 

Much time was devoted to the discussion as to 
raising the standards in Georgia of legal education and 
admission to the bar, the discussion centering around 
the report of the Committee of the Association ap- 
pointed to consider that subject. After spirited dis- 
cussion the matter was deferred and made a special 
order for discussion at the next meeting of the As- 
sociation. 

A resolution was adopted condemning the election 
of judges in this State by the people and calling for 
the appointment of a committee to consider the ques- 
tion of the method of selection of judges and report 
at the next meeting. 

Considerable time was devoted to discussing the 
work of the Commission on Uniform State Laws and 
a special committee was appointed to endeavor to get 
through the next session of the General Assembly of 
Georgia the Uniform Negotiable Instruments Law. 
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The following officers were elected: President 
William M. Howard, of Augusta; First Vice-Pre 
dent, Jos. E. Pottle, of Milledgeville; Vice-President 
for Congressional Districts: First, F. T. Saussy, of 
Savannah; Second, T. S. Hawes, of Bainbridg: 
Third, John B. Guerry, of Montezuma; Fourt! 
Robert M. Arnold, of Columbus; Fifth, J. Prin 
Webster, of Atlanta; Sixth, Willard Burgess, of Gray 
Seventh, Paul H. Doyal, of Rome; Eighth, John | 
Gamble, of Athens; Ninth, R. B. Russell, Jr., of 
Winder; Tenth, Jos. E. Pottle, of Milledgeville 
Eleventh, Lee W. Branch, of Quitman; Twelfth, J. E 
3urch, of Dublin; Secretary, Harry S. Strozier, of 
Macon; Treasurer, Logan Bleckley, of Atlanta; Ex 
ecutive Committee—H. H. Swift, of Columbus, Chair 
man; H. A. Wilkinson, of Dawson; Millard Reese, of 
Brunswick; Marion Smith, of Atlanta. 

Harry S. Srrozier, Secretary. 


ILLINOIS 


Noteworthy Annual Meeting Held at Peoria— 
Resolution for Higher Legal Elucation 
Adopted 


The Illinois State Bar Association held its forty 
seventh annual meeting at Peoria, Illinois, on May 31 
June 1 and 2. In many respects it was the most not: 
worthy and successful meeting ever held by this very 
active Association. The weather was favorable, and 
Peoria is centrally located in the State, which will 
partially account for the good registration of 400; but 
no registration figures can portray the eager interest 
shown in the attendance at all the sessions. 

The first day, Thursday, was devoted to registra 
tion and to a golf tournament at the Peoria Countr) 
Club, which of itself drew a considerable number o! 
lawyers a day ahead of the business sessions. Thurs 
day night the Peoria Bar Association entertained th 
visiting gentlemen at a dinner and smoker at the Aut 
mobile Club, and the visiting ladies at a dinner and 
theatre party; which events were an index of th 
hospitality lavished by the local association upon th 
visiting members of the convention and their ladies t 
the end of the meeting. Friday the business sessions 
were taken up, with the annual address of the presi 
dent, Bruce A. Campbell of East St. Louis, and the 
reports of officers and standing committees 

Friday night there were held three round tab! 
meetings, on corporation practice, local bar associa- 
tions, and office management, respectively, which wer« 
exceptionally well attended for evening sessions. T! 
section on corporation practice was addressed by Alvir 
C. Margrave and E. S. Robinson, of the office of th 
Secretary of State, who also undertook to answer al 
questions pertaining to their respective branches of 
the administration of that office. The Secretary of 
State, Louis L. Emmerson, was also in attendance a‘ 
this meeting. 

The Committee on Office Management, in col 
laboration with a well-known firm of office furnishers 
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EPHENS, Secretary. 


LOUISIANA 


Question of Dividing Supreme Court Into Sections 
Discussed at Annual Meeting—Resolution 
Denounces Hooded Mob Violence 

The Louisiana Bar Association held its twenty- 
sixth annual session at Alexandria on May 18 and 19. 
lhe four sessions were well attended, the program 
was attractive, and the general opinion that the meet- 
ing was one of the most successful the Association has 
ever held. The Alexandria Bar made an excellent host 
and the visiting lawyers and their ladies agreed that 
their visit had been enjoyable and instructive. 

The expression of divergent views respecting the 
division of the Supreme Court of the State of Louisi- 
ana into Sections, as provided for by the Constitution 
of 1921, was one of the most important features of 
the meeting. Chief Justice Charles A. O’Niell and 
\ssociate Justice Ben C. Dawkins and Mr. Walter J. 
Burke of New Iberia read interesting and excellently 
prepared papers on the subject. 

Chief Justice O’Niell advocated the sitting of the 
Court as a whole, without any division into sections, 
and, in this connection, he said: “I am not in favor of 
dividing the Supreme Court even into two sections if 
it can possibly be avoided ; but a division into two sec- 
tions would be a thousand times less objectionable than 
the calling in of two temporary judges and dividing 
into three sections. With two sections, every decision 
would be approved by a majority of the members of 
the Court. With three sections the decisions would 
be given by a very scant minority of the members of 
the Court.” Associate Justice Dawkins advocated the 
Court sitting in three sections until such time as the 
Court has sufficiently caught up with its docket. Mr. 
Burke, who spoke from the view point of the practi- 
tioner, championed the sectional division plan. 

After an extensive discussion by the members of 
the Bar, a resolution was adopted that it was the sense 
of the Association that the Supreme Court sit in three 
sections to hear the argument of cases until such time 
as it catches up with its present crowded docket. 

The Association deeply regretted that one of its 
guests, Mr. Hiram M. Garwood, of Houston, Texas, 
who was on the program for an address on Saturday, 
became suddenly indisposed and was unable to deliver 
it. Mr. Garwood’s paper, however, was read by Mr. 
Edwin T. Merrick of New Orleans. Its subject was 
the “Judicial Career of Chief Justice White,” and Mr. 
Garwood portrayed most vividly the true character of 
his subject. Such a testimonial to the Chief Justice as 
that in Mr. Garwood’s paper is one of which Louisi- 
anians may well be proud. 

The paper on “Law Enforcement” by E. H. 
Randolph, of Shreveport, was prepared with much 
care and listened to with interest. Mr. Randolph was 
unable to attend the meeting and Mr. Phanor Breazeale 
of Natchitoches read the paper. The remarks by At- 
torney General A. V. Coco which related to the same 
subject matter were received with interest also. Mr. 
Charles E. Dunbar, Jr., of New Orleans, read a paper 
on the subject of “Conditional Sales Contracts and 
Chattel Mortgages,” which was very instructive. The 
subject is an important one to the legal profession and 
the community. 

The annual address of the President, Mr. Fred G. 
Hudson, Jr., of Monroe, showed a great deal of 
thought and care in its preparation and his suggestions 
and recommendations were conceded to be of much 
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interest to the members of the Bench and Bar. 
Judge John D. Nix of the Juvenile Court made a short 
address in which he expounded the inner workings of 
Mr. William Waller Young, New Orleans, 


his Court. 
showed the As- 


Secretary-Treasurer, in his report 
sociation’s membership enlarged and the finances in 
good shape. The matter of the publication of the de- 
cisions of the several Courts of Appeal throughout the 
State was exhaustively discussed. The Association 
will endeavor to have the decisions published. 
The reports of the standing and special com- 
mittees were well prepared, three of the most im- 
portant being the reports of the Committees on Juris- 
prudence and Law Reform, Mr. James Henry Bruns, 
Chairman, New Orleans; Legal Education and Admis- 
sion to the Bar, R. L. Tullis, Chairman, Baton Rouge; 
and Local Bar Associations, Joseph G. Medlenka, 
Chairman, Crowley. The first named committee 
recommended the appointment of a committee for the 
purpose of procuring the passage of an act providing 
for the revision of our statutes, which was adopted. 
The second recommended the appointment of a com 
mittee of three members to consider the establishment 
of a law review, in co-operation with the faculties of 
the law schools of Tulane, Louisiana State, and Loyola 
Universities. This was also adopted 
The Committee on Local Bar 
ported showing that many local bar associations have 
been formed recently throughout the state, and that 
the committee was instrumental in enlarging the rolls 
of the State Association. The Committee on Uniform 
State Laws, W. O. Hart, Chairman, New Orleans, pro 
posed legislation, which will be submitted to the 1924 


session of the Legislature. 
The Association adopted a resolution condemning 


Associations re- 


hooded mob violence. 

The following officers were elected for the ensu- 
ing year: President, William W. Westerfield, New 
Orleans; Vice-Presidents—Esmond Phelps, New Or 
leans, First Supreme Court District; Aubrey M. Py 
burn, Shreveport, Second District ; R. F. White, Alex- 
andria, Third District; M. C. Thompson, Monroe, 
Fourth District; Hermann Moyse, Baton Rouge, Fifth 
District; Ventress J. Smith, New Iberia, Sixth Dis 
trict ; 
New Orleans. 

W. W. Youns, Secretary. 


MISSISSIPPI 


Instructive and Interesting Meeting of State Bar 
Association Held—Resolution Favors Idea 
of Holding American Bar Association 
Meeting in London in 1924 


What was characterized as “the most instructive 
and interesting meeting of the Mississippi Bar Associa- 
tion in its history” was held at Biloxi on May 2 and 
3. A number of notable addresses were delivered, 


among them being those by former Senator Joseph W. 
Bailey on “Our Federal Government,” by Judge J. B 
Holden, President of the Association, and a paper by 
Gen. Thomas C. Catchings of Vicksburg on “The 
Encroachment of Intolerance.” Gen. Catchings’ paper 
was read by Mr. John Bruni of Vicksburg in the 
absence of the author. 

At the business session the Association selected 
Jackson as the place for the next annual meeting; 
adopted the report of the Committee on the Practice 
of Law, with a view to speeding up trials in the Chan- 





Secretary-Treasurer, William Waller Young, 





cery Courts of the state; and also decided to ma 
fuller investigation of the character and standing 
applicants for membership in the Association thar 
heretofore been customary. After a few prefator 
marks by Mr. A. T. Stovall, of the Executive | 
mittee of the American Bar Association, the foll 
resolution relating to the invitation to this organiz 
to hold its 1924 meeting in London was unanim« 


adopted : 

Whereas the British Bar Association has invit 
the American Bar Association to hold its meeting 
the year 1924 in the City of London; and the Ar 
Bar Association desires an expression of opinion 
the various State Bar Associations as to the proprie 
of accepting the invitation so cordially extended; 
Therefore be it resolved that it is the judgm«e 

f the Mississippi State Bar Association that the invit 





o 
tion should be accepted, because, 
ist: It will enable many members of the Ameri 
Bar Association to study the administration 
similar to ¢ 


judicial system that is in many respects 


own. 
It will bring lawyers trained in 


2nd: 
Coke, Blackstone and Mansfield into closer associ 
with lawyers trained in the school of Marshall, Ke 
and Sharkey, and 

3rd: It will be conducive to international 


between two nations that have much in cor 
Officers elected for the ensuing year are: 
dent, Judge R. H. Thompson, Jackson ; Vice-Presid 
FE. W. Heidelberg, Clarksdale; Secretary-Treasu 
Chalmers Potter, Jackson, re-elected ; Deleg ( 
\merican Bar Association, T. C. Kimbrough, 
the law department, University of Mississippi; Judg 
J. B. Holden, Jackson; Judge Garland Lyell, Jackso: 
alternates, F. H. Lotterhos, Jackson; V. A. Griffitl 
Gulfport; Judge A. Teat, Jackson; Executive ( 
mittee, Southern District, W. S. Hanley, Hazlehurst 





deat 





Middle District, R. L. McLaurin, Vicksburg; 
District, John R. Anderson, Tupelo. 

The meeting closed with a banquet at which | 
Lotterhos, Judge Stone Deavours, Judge Jeff Tr 
Ex-Senator Joseph W. Bailey and others made b1 
talks. 

OREGON 
State Association Favors Permanent Court o 
International Justice—Goes on Record in 
Favor of Higher Legal Qualifications 
for Applicants for Admis- 
sion to Bar 


ig of the Oreg 


\t the twenty-first annual meeti! 
Bar Association, held at Portland, May 4 and 
resolution was adopted declaring that the 
“favors as a general principle the adjudication of 
ternational disputes and favors the proposal that 
United States adhere to the protocol establishing 
Permanent Court of International Justice at 
Hague.” Another resolution was adopted asking 
Supreme Court to make regulations requiring a t! 
years’ course in an accredited law school, prece 
by two years of academic training, as a prerequisite 


. Nortl ert 


* organizatiot 





admission to the Bar. 


The resolution in favor of the Permanent C 


of International Justice followed an address by Charl 


H. Carey, retiring president, in which he declared t! 
the United States owes it to the world t 


) 
indication of what modifications it would recom 


to the present World Court plan, “and then put its fu 


force and energy behind such organization as will 
to stability and equilibrium, and provide intervent 
conciliation, advice and friendly offices, when this 


give a cleat 
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effort.” 
dent Thomas H. Malone of the Association. 


\n organized drive to bring the Association mem- 
bership up to one thousand has been undertaken by 
Manier of 


the Membership Committee. 
Nashville, is the chairman. 


Mr. W. R 


NEW YORK 


County Lawyers’ Association Elects Officers— 


Committee on Professional Ethics and 
Grievances Answers Questions 


The New York County Lawyers’ Association held 
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The first issue contains a message from Presi- 
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TENNESSEE 
Tennessee Members of U. S. Supreme Court 
Guests of Honor at Annual Meeting— 
Bar Association Begins Publication 
of Official Organ 
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its annual meeting on May 3rd, 1923. The following 
ofhcers were duly elected for the ensuing year: Presi- 
dent, James A. O'Gorman; Vice-Presidents, William 
Nelson Cromwell, Henry W. Taft, Almet F. Jenks; 
Secretary, John E. O’Brien; Treasurer, Benno Lewin- 









































son. 

The following were elected directors, Class of 
1926: William Byrd, Lewis L. Delafield, Samuel 
Greenbaum, Terence J. McManus, Edgar J. Nathan, 











Abram J. Rose, Henry W. Sackett, Charles Strauss. 

During the course of the meeting the Association 
dispatched a telegram to the New York Legislature 
urgently appealing for legislation increasing the num- 
ber of Justices of the Supreme Court in the First 
Judicial Department. It was the sense of the Asso- 
ciation that additional Justices are necessary to relieve 
the intolerable conditions due to the congestion of the 
calendars in that Department. On the following day. 
the Legislature passed a bill authorizing the election of 
four additional Justices. 

The Committee on Professional Ethics and Griev- 
ances has answered the following questions: 









































Question No. 221.—In the opinion of the Com- 
mittee, is it proper professional conduct for the trial 
one party to submit to the Judge of the 











counsel of 
Court, who is to preside at the trial, and in advance 
thereof and without the knowledge and consent of 
counsel for the adverse party, a trial brief setting forth 
a statement of facts, alleged by counsel to be the facts 
of the case, and the propositions of law alleged by 
him to be applicable thereto? Should not the Judge 
under such circumstances and under the prevailing 
rules of appropriate judicial conduct, refuse to receive 
and examine such trial brief, containing such ex parte 
presentation’ 

Answer No. 221.—In the opinion of the Com- 
mittee, no trial brief should be submitted to, or ac 
cepted by, the Judge without the knowledge of the ad- 
verse counsel. 

Question No. 222.—In the opinion of the Com- 
mittee are advertisements in daily newspapers, sub 
stantially in the following form, professionally im- 
proper: 










































































“LAWYER 











¥e = Street, Suite 

Consultation and Advice Gratis” 
‘EXPERIENCED, reliable lawyer, all matters; consulta- 

MOINES nccncecescneschen’ >: See 

Answer No, 222.—In the opinion of the Committee 

such advertising does not properly comport with the 
responsibility or dignity of the office which the lawyer 
holds. (See Canon 27 American Bar Association; 
Committee’s Answer 45.) The failure to disclose the 
name of the advertiser, and the attempt to secure re- 
munerative employment under the guise of offering 
free consultation and advice too readily lend themselves 
to imposition and fraud upon those clients who would 
be likely to be secured through this form of anony- 
mous solicitation. The adoption of such form readily 
also affords an opportunity for those who are not 
authorized to practice law to pretend such authority in 
order, to deceive those who would respond to such an 
advertisement. 





































































































SE Se 


URE 





“Vanity of Dissenting Opinions” 

Washington, D. C., May 18.—To the Editor: I 
have read with very considerable interest the letters 
published in the May issue of the JouRNAL which were 
called forth by the editorial in the May Number “lour 
to Five Decisions.” Whether it is best to continue the 
present practice or to put some definite limitation on 
the power of the Supreme Court to declare statutes 
unconstitutional seems to be a question about which 
the opinion of the bar is divided. 

But in this connection it has always seemed to me 
an unwise thing to make public the vote of the Supreme 
Court on any question. The dissenting opinion (while 
it sometimes contains the law of the case), serves really 
to weaken the force of the judgment and detracts from 
the standing of the Court with the people. Dissenting 
opinions merely afford play to the vanity of the dissent- 
ing justice. If they were done away with altogether 
the judgment would stand as the judgment of the Court 
—not as the judgment of a majority of the members 
of the Court. The differences of opinion of the Justices 
would remain private, and the respect of the nation for 
the result would be immensely improved. 

To hear the opinion of the Supreme Court of the 
United States after being solemnly announced by one 
member of the Court immediately attacked as unsound 
by another member of the Court has a bad effect on 
lawyers and a much worse effect on layman. 

Put an end to the vanity of dissenting opinions 
and politicians will cease demanding constitutional 
limitations on the power of the Court. 

FREDERICK S. TYLER. 


Dissent and Doubt 

Thomasville, Ga., May 26.—To the Editor: 
Apropos the discussion of “Four to Five Decisions,” 
doubt as to Constitutionality, etc., the case of Car- 
michael vs. Brown, 97 Ga. S. C. page 488 (and very 
likely other state court decisions), is of interest. 

In that case the trial judge held that a written 
contract was not ambiguous and refused to allow oral 
testimony to explain same. One of the Supreme Court 
judges agreed with the trial judge that the contract 
was free from ambiguity but interpreted it altogether 
differently. The majority of the Supreme Court held: 

We think the language in question is ambiguous 
and can not be correctly construed by the court without 
the aid of extraneous evidence to explain its real mean- 
ing as understood by the parties; and we are the more 
impressed with this by the fact that such widely differ- 
ent constructions are placed upon it by our brother 
Atkinson and the learned judge below. 

I would like to know if other courts have ex- 
pressed themselves upon the issue. 

W. Irwin MAcINTyRE. 
“Four to Five Decisions” 

3oston, Mass., May 22.—To the Editor: I have 
read with great interest your two editorials on the 
Four to Five decisions, and the letters written thereon. 
In the first place, I think we may take it for granted 
that unless the Supreme Court stops declaring laws 
unconstitutional by decisions of four to five, a tre- 
mendous effort will be made to curtail the powers of 
the Court in this regard. 

Secondarily it would appear from the various 
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citations of the court’s own decisions that a law s 
not be declared unconstitutional unless it is so bi 
reasonable doubt. Now, on the face of it any 
that splits the Supreme Court five to four, is 
means an open or shut one, for or against the 
stitutionality of the law, and as such, according t 
Supreme Court’s own rulings, the statute should 
given the benefit of the doubt. I am not saying 
the dissenting members may not be absolutely cert 
in their own minds that their view is the right one, 
that the same may not hold true of the majority n 
bers, but looking at it from the outside, and | 
supposing equal ability on both sides of the fence, it i 
fairly obvious that the case must be a doubtful o1 
men of equal ability reach different conclusions 
would seem advisable in all cases where the Court 
split five to four, or six to three, to have the cas 
argued, and if after the re-argument, the judges all f 
the same way, and the minority cannot be argued 
agreeing with the majority, then the majority sl 
not under their own ruling pronounce the statute 

























































constitutional. It would also seem wise that in r 
case of seven to two decisions, the minority should 1 al 
vote at all, and let the decision be made by the maj 

vote. 

I think the make-up of the Court has somet! 
to do with these decisions. If you get an extraord be 
narily forceful personality, such as Chief Justice Mar la 
shall was, for Chief Justice, he will always more n 
less by sheer force of personality bring the rest of the or 
Court to his point of view. Also the members of t wil 
Court should be very careful never to dissent on a1 
thing but a major question involved, and not base their lor 
dissent on some minor or technical point, and als ict 
the dissenting judges should not be in a too unyielding n 
frame of mind. They should be in the position 
wishing to coincide with the opinion of the majorit 
if they can do so with any sort of a clear conscience 

It should always be borne in mind that it is of 
importance that the Supreme Court retain the « Sz 
fidence of the people at large, and that for this rea ibr 
it is advisable that their opinion should be always er | 
if possible, unanimous, and this fact should be bor: requi 
mind by the judges in giving their opinions. unt 

I don’t know what the custom is in the Suprem inste; 
Court, but it would seem that the proper way to handk erk 
all these very doubtful cases would be a round table “Yes, 
cussion between the judges to see if it were not pos shoul 
to come to a unanimous verdict, each member bearing istly 
in mind the fact that the other members of the ( omet 
were fully as likely to reason clearly as himself. nore 

Also the President in making the appointments t ] 

ea 


the Supreme Court should if possible not appoint me 
who have what might be called a “dissenting habit 
of mind,” but men who have what might be cal 
ELLERTON JAMES 








“assenting minds.” 












Stock Without Par Value 
New York, March 21.—To the Editor: On page 
125 of your February issue you stated that the State 
Bar Association of Connecticut had recomme: 
“legislation prohibiting the issue of stock without 








value.” 
In answer to my inquiry, Mr. Lucius F. Rol 
of Hartford, vice-president of the Association, 













en me that the re nmendation was in favor of 


egislation 


; 


is probable gh copy reading or proof 
ng the word “permitting” has been changed to 
hibiting.”’ 
\s I am intereste the further extension of thi 
of legislation | e that you will be able in a 
sue to call attention to this er 
Hep 
Hay Fever and Annual Meetings 
Somerset, Ky., April 21 To the Editor The 
ter, a member of the American Bar Association, has 


ersonal grievance against the officers of the 


assocla- 






about which I desire complain and at the same 
[ am no doubt expressing the sentiment of many 
lreds of other members of the American Bar Asso- 
ition. 
[he writer is, al s been f many years a 
tim of Hay Feve doubt there are many 
members of tl merican Bar Association who 
likewise afflicted We would like attend the 
ventions each yeat you know we commence 
eezing regularly on gust 15th, and continue there- 
at all times until frost. We are therefore un- 
to travel for pleasure during the season and 
iriably the conventions are all held some time during 


latter part of August, after the season opens and 
re frost. Now why not 


give our Hay Fever asso- 


ition consideration in the future and hold at least 
occasional convention before the middle of August 
at some place around the Great Lakes where we 


ill not be afflicted 


The writer has |! $ personal matter in mind 


several years, and certainly hopes that our other 
tims will be of sufficient number to get an occasional 
nvention, other than during the season 
Ben V. SMITH. 


To Impress Sanctity of Oath 


Louisville, Ky Mar 23 lo the Editor: Miss 
san A. Fleming, Librarian of the Louisville Law 
rary, recently served upon a jury It seemed to 

er that both the witn« und jurors took the oath 
juired of them in t perfunctory and casual a 
inner. She made the egestion that the witness, 
tead of simply holding up his hand and hearing the 


rk repeat a form of words, should himself say: 


Yes, I will testify to the truth,” and that the jurors 
uld each say: “Yes, I will, with God’s help, decide 
tly between the plaintiff and the defendant,” or say 
nething that would bring the matter of their oath 
re closely to their minds and consciences 

It would take a little time, but the idea seems to 
a good one W. W. Tuum. 
Back to the Constitution 

New Bern, N. C., May 14 lo the Editor: A re- 

nt issue of the Was! Post contains an inter- 


ting editorial entitled “A 
nting upon Mr. Franl 
ke the treaty making 
nate and lodge it in 


l'reaty Making Plan,” com- 
Vanderlip’s suggestion to 
from the President and 
“Council of Foreign Rela- 


This would chan ea 


g sic and vital principle of 
Constitution 


rnment. The amendments 
ted in the manner therein pre- 
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and g 


lieve 
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the Constitution 
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scribed, such as the Income Tax, Direct Election of 

Senators, Prohibition and Suffrage for Women, were 

political amendments, change methods of government 
and relate to the public welfare, but to add another 
branch to our system of government strikes at the 
fundamental principle upon which it was established by 
the Fathers of the Republic in 1787, when the Federal 
Constitution was adopted. “The American system of 
government is an elaborate system of checks and bal- 
ances,” says Judge Cooley, in his “Principles of Con- 
stitutional Law.” 

These checks and balances were enumerated by 
John Adams and were stated by Judge Cooley in a 
chapter of his book above mentioned, entitled “Checks 
and Balances in Government,” as follows: 

First: The States are balanced against the general 
government: Second: The House of Representatives 
is balanced against the Senate, and the Senate against 
the House: Third: The executive authority is, in some 
degree, balanced against the Legislature: Fourth: 
The Judiciary is balanced against the Legislature, the 
Executive and the State governments: Fifth: The 
Senate is balanced against the President, in all ap- 
pointments to office, and in all treaties: Sixth: The 
people hold in their own hands the balance against 
their own representatives by periodical elections. 

In the Convention which framed the Federal Con- 
stitution instead of a privy council, the Senate was 
vested with control over the acts of the Executive in 
negotiating treaties. (Bancroft’s History, U. S. Con- 
stitution, Vol. 2, P. 190.) 

The President negotiates treaties only, the Senate 
ratifies them. I hope we may never destroy this sys- 
tem of checks and balances by any Supersenate or 
Supergovernment at home or abroad, such as a Coun- 
cil of Foreign Relations would become. 

The oft quoted grand old man, Gladstone, truly 
said: “The American Constitution is the most won- 
derful work ever struck off at a given time by the brain 
and purpose of man.” 

The division of our Government into legislative, 
executive and judicial departments, both in the Federal 
Constitution and in the home government of every one 
of the American States was conceived by our early 
\merican Statesmen from their experience and deep 
research, and it was established with a rigid consistency 
beyond even the example of Great Britain, where one 
branch of the legislature, the House of Commons, still 
remains supreme, though elected by the people. 

Each and every one of the three departments of 
our American representative system proceeds from the 
people; each is a check upon the other; and “each is 
endowed with all the authority needed for its just ac- 
tivity,” says Bancroft. This threefold division of the 
powers of government is absolutely essential to the 
success of a federal republic. This was the opinion of 
Madison, John Adams and all the great builders of the 
Constitution. We may add to, or take from, our 
Constitution in those matters relating to details of gov- 
ernment to meet changed conditions of national life, 
but let us not strike at the root, or basic, vital, funda- 
mental principle of our representative government. We 
have at the present time too many suggestions to make 
fundamental changes in the Constitution; instead of 
getting away from the Constitution we want to get 
back to it. The United States Senate is a mighty bul- 
wark and defence of representative government. The 
American system is by, for and of the people—may it 
be perpetual! CHarces R. THOMAS. 
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Necrology 


Judge Ralph S. Ambler, prominent lawyer of Canton, 
Ohio, and a well-known member of the American Bar Asso- 
ciation, died of heart failure on April 30. He served two 
terms on the Common Pleas bench and on retiring became 
associated with Senator Atlee Pomerene, a connection which 
continued until his death. Judge Ambler was president of 
the Canton Chamber of Commerce in 1920 and 1921. He 
took particular interest in the organizations of the profes- 
sion. The Stark County bar adopted resolutions expressive 
of his service to the profession and the community. 

Harry B. Bradbury of Brooklyn, New York, well 
known lawyer, and author of a number of works on legal 
subjects, died at his home in that city on May 16. He had 
practiced thirty years in Brooklyn and was considered an 
expert on insurance law and trial work. Mr. Bradbury was 
a member of the family of that name that came from 
Yorkshire, England, in 1636, and both his paternal and 
maternal great-grandfathers fought in the Revolution. 

Luther Z. Rosser, of Atlanta, Georgia, one of the 
leading lawyers of the state, died recently. He had prac- 
ticed law fae forty years in Atlanta _ had been engaged 
as counsel in a number of notable cases. He served as 
president both of the local and state her Associations, and 
at the Cincinnati meeting of the American Bar Association 
delivered an interesting address. In the course of a notable 
tribute to him the Atlanta Journal of March 14 says, “A 
figure more virile never crossed his city’s stage, nor one 
more picturesque.” 

Judge Solon L. Perrin, of the Superior and Juvenile 
Courts at Superior, Wisconsin, died on February 7 in that 
city, after an illness of several months. Judge Perrin was 
graduated at the University of Wisconsin in 1881 and at 
once entered the practice of law. He served for some years 
as general counsel of the Chicago, Minneapolis and Omaha 
Railroad. In 1896 he left St. Paul and formed a partner- 
ship at Superior, In 1918 he was appointed judge of the 
Superior and Juvenile Courts to fill an unexpired term and 
last fall he was elected judge for a six-year term beginning 
January 1, 1923. Judge Perrin had made a careful study of 
juvenile delinquency and had addressed many meetings on 
that subject. 

William Wirt Gurley, general counsel for the Chicago 
Surface Lines since 1914, died recently at the age of 72. He 
had practiced law in Chicago since 1874, from the first 
making a study of corporation finance. Mr. Gurley was 
born in Mt. Gilead, Ohio, on January 27, 1851, and educated 
at Ohio Wesleyan University. 

Judge R. H. Sansom, of Knoxville, Tennessee, died on 
February 16 at the age of 68. During more than forty 
years he was one of the leading lawyers of East Tennessee. 
He was elected to the Civil Court of Appeals in 1918 by a 
large majority and discharged the duties of his position with 
credit. Judge Sansom was born at Georgetown, Texas, 
received his early education in Nashville, Tennessee, and 
soon after began practice at Columbia. In 1881 he removed 
to Knoxville, where he achieved an enviable position in the 
professional, business, social and religious life of the city. 

Stayton, of Newport, Arkansas, recently died at 
his home following an operation. He was a graduate of 
Arkansas College at Batesville and Vanderbilt University of 
Nashville. He was identified with some of the principal 
litigation in his state, and was president of the Arkansas 
Bar Association for one year. 

Judge Donald L. Morrill, of the Illinois 
Court, died on March 24 at his home in Chicago. Judge 
Morrill had practiced law in Chicago for more than 30 
years prior to his elevation to the bench in 1920. He was 
attorney for the Board of Education of Chicago from 1891 
to 1898 and president of that organization for one year. 
He was born in Maine and received his education at Brown 
University. At the time of his election as judge he was 
member of the State Board of Law Examiners and presi- 
dent of the Chicago Law Institute. He was the author of 
a number of legal works 

Ferdinand Richard Minrath, of New York City, died on 
April 21 at the age of 65. Mr. Minrath was born in New 
York, receiving his literary education at the College of the 
City of New York and his law degree from the Columbia 
Law School. The following year he began to practice 
and for forty-two years remained a member of the same 
firm. 

Robert W. Blair, general attorney for the Union Pacific 
Railroad, died of heart failure at Topeka, Kansas, on April 
12. He had been associated with the Union Pacific Law 
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Department since 1887. Mr. Blair was graduated from 
University of Kansas in 1887, was law clerk for the U: 
Pacific for one year and then became assistant attorn¢ 
About fifteen years ago he succeeded N. H. Loomis 
general attorney. He was born in Bucks County, | 
sylvania, and came with his parents to Kansas in the | 
seventies. 

Macegrane Coxe, widely known as an authority on 
law of bankruptcy, died recently in New York. He wa 
born in Huntville, Alabama, was graduated from Ya 
University, and in 1881 began the practice of law in Ni 
York City, serving as Assistant United States Attorney a 
United States Commissioner for the Southern District 
New York. In 1896 and 1897 he was Minister to Hone 
and Guatamala. He lectured many years at Yale on 
law of bankruptcy. 

Judge Samuel Cecil Graham, of Tazewell, 
died at his winter home near City Pornt, Florida 
11. Judge Graham enlisted in the Confederate Army at t 
age of 17 and was wounded three times in ac I 
end of the war he studied law and was elected count; 
at the age of 26. After six years on the bench he 1 
re-election, to devote himself to the practice of law. Ju if 
Graham took great interest in the organization of the pr 
fession and served as president of the Virginia State Ba 
Association in 1903. 

Judge Luke D. Stapleton, of 











Brooklyn, die 





ary 12. For nearly ten years he was a Justice th 
preme Court of New York and previous to that he ha 
served as First Assistant Corporation Counsel of Nev 
York and, later, as trial counsel for the Metropolitan Str: 
Railway Company and the Long Island Railway Comp 
Governor Hughes appointed him to the Supreme Cou 
bench to fill an unexpired term, a position to which he wa 
elected for a full term without opposition. Judge Staple 
ton resigned in 1917 to return to the practi law. H 
was president of the Brooklyn Bar Association in 1922 
Daniel Whitford, of Far Rockaway, N. Y., died « 
May 16 at the age of 82. He practiced for many years 


New York and was active up to a short time before 
death. Mr. Whitford was counsel for Gen. Ulysses S 
Grant at one time, and also for the late Mark Twain and 
other prominent citizens of New York. He took a great 
interest in church work and was Vice-Chancellor of th 
Episcopal Diocese of Long Island. 





Joseph Brewster, of New York, died on y 2H 
was graduated from New York Law School admitte 
to the bar in 1894. He was a member by itance « 
the New York Commandery of the Military er of tl 
Loyal Legion, a life member of the New York Law I 


and a member of the ci ty, county, state and Amer 


Associations 


stitute, 
ican Bar 

Judge Pryor Hand, former Chief Justice of the Supren 
Court of Illinois, died recently at Long Beach, California 
where he had made his home for two years. Judge Hand 
was on the County bench of Henry County, 








Illinois, fe 
six years, beginning in 1884, and from 1890 to 1894 wa 
Assistant United States District Attorney for the Norther: 
District. He served on the Supreme bench from 1900 

1908, being Chief Justice in 1903-4 and in 1907-8 

Paul D. Durant, of Milwaukee, died suddenly « 
February 15. Mr. Durant was born in Montpelier, Ver 
mont. He graduated from the University of Michis 
Department in 1895 and was admitted to the bar in Wis- 
consin that year. After practicing in Wisconsin for awhil 
he moved to Milwaukee. He was considered an authority 
on taxation matters and was counsel in a number of im- 
portant cases. 

Judge Martin A. Knapp, of the Circuit ¢ 
peals of the Fourth Judicial Circuit, died at 
Washington on February 10. Judge Knapp was a 
to the bar in 1869 and practiced in Syracuse, New York, f 
many years, being counsel for a number of bsnl ae financ ‘la 
and commercial concerns. President Harrison appoir 
him on the Interstate Commerce Commissic n in 1891 an 
in 1898 he was elected chairman of that body. Presider 
Taft nominated him Chief Justice for the Court of Com 


1 | the 


1omination was later confirmed by th 











merce, which lz 
As ex-officio mediator under the Erdman Act and later as a 
member of the Board of Mediation and Conciliation create 


by the Newlands Act of 1913, Judge 
in the negotiations for settlement of a 
tant railroad-labor disputes. He received 
education at Weslyan University at Middletown, Connect 
cut, which institution conferred the degree of L. L. D 
upon him in 1892. The same year Syracuse Universit 
gave him the honorary degree of A. M. 
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